
THU'C TIEN QUYEN DUOC LY HON THEO PHAP LUAT 

TRUONG VAN DUNG* 

1. Phap luat qudc gia va quoc te ve quyen con ngirdi trong Unh virc hon nhan va 
gia dinh 

Quyen con ngudi trong linh vuc hdn nhan va gia dinh da dugc cdng n h ^ rong rai tren 
toan the gidi, la bd phan cau thanh co ban trong nhom quyen con ngudi ve dan sir noi rieng 
va quyen con ngudi ndi chung. Bao ve va thuc thi quyen con ngudi ve hon nhan va gia dinh 
la mgt trong nhiing tieu chi de danh gia sir tien bd, cdng bang xa hdi khdng chi mang tinh 
quoc gia ma cdn mang tinh toan cau. Tren thuc te, Lien hgp qudc da ban hanh nhieu cong 
udc true tiep hoac gian tiep ve cdng nhan, thuc thi va bao ve loai quyen con ngudi nay: 
Hien chuong Lien hgp qudc (1945), Tuyen ngon the gidi ve nhan quyen (1948), Cong udc 
qudc te ve cac quyen dan sir va chinh tri (1966), Cdng udc qudc te ve cac quyen kinh te, xa 
hgi va van hoa (1966), Cong udc chong phan biet doi xir doi vdi phu nir (CEDAW)... Viet 
Nam la thanh vien tich cue ciia Lien hgp quoc trong viec tham gia va cdng nhan cac cong 
udc quoc te true tiep hoac gian tiep ve quyen con ngudi ndi chung, quyen con ngudi ve hon 
nhan va gia dinh ndi rieng. Ddng thdi,Viet Nam ciing da va dang timg budc ngi luat hda cac 
cdng udc nay vao phap luat eiia Viet Nam (tren thuc te, nhieu quyen con ngudi ve hon nhan 
va gia dinh da dugc thira nhan trong phap luat Viet Nam trudc khi Viet Nam la thanh vien. 
eiia cac cong udc qudc te ve quyen con ngudi) 

Bao ve cuoc sdng va hanh phiic gia dinh la mdt van dl het siic quan trgng, bdi gia dinh 
la mdt te bao ciia xa hgi. Mdt te bao "manh khoe", nhieu te bao "manh khde" giiip cho toan 
xa hdi "manh khde". Quyen con ngudi trong linh vuc hon nhan va gia dinh luon dugc phap 
luat bao ve. Tit Hiln phap 1946, 1959, 1980 den Hien phap nam 1992; Bg luat dan sir nam 
1995, 2005; Luat hdn nhan gia dinh nam (LHNGD) 1959, 1986 va nam 2000; Luat bao ve, 
cham s6c va giao due tre em nam 1991, 2004; Bg luat hinh su nam 1985, 1999; Phap lenh 
vl xii phat hanh chinh, Luat binh ding gidi nam 2006, Luat phong, chdng bao luc gia dinh 
nam 2007... ludn dat quyen con ngudi va bao ve quyen con ngudi nhu mgt thiet che quan 
trgng khdng the thieu trong cac quy pham phap luat. 

Quyln con ngudi vl hdn nhan va gia dinh dugc Nha nudc quy dinh, gdm: quyen ket 
hon, ly hdn, quyln dugc lam cha, lam me va lam con, quyln binh dang giiia vg va chdng, 
quyen nudi con, quyln cd tai san, quyln dai dien, quyen ve nod cu tni, quyen xac dinh hg, 
ten, dan tdc, tdn giao, quoc tich, quyln vl lao dgng, hi do kinh doanh v.v... Nguyen tac co 
ban trong cdng nhan va bao dam thuc thi quyln con ngudi ve hdn nhan va gia dinh la binh 
ding, khdng phan biet ddi xir, kl thira va phat huy cac gia tri dao diic truyen thdng tit dep 
ciia dan tgc, tuy nhien, trong thuc tiln thuc thi cdn nhieu vudng mic va bat cap, dien hinh 
phai ke den la quyen dugc ly hdn va cac quyen con ngudi sau ly hdn dugc thuc hien nhu the 
nao. Day la mdt van de tuong ddi biic xiic trong xa hgi hien nay. 

* TS.; Vien Nghien cihi Con ngu5i. 
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2. Thuc trang thuc hien quyen dirge ly hdn 

Theo phap luat Viet Nam hien hanh, ly hdn la quyln Ur do ca nhan cua vg, chdng. Vg, 
chIng CO quyln yeu cau ly hon khi thiy tinh cam giiia vg chdng khdng cdn (khdng yeu 
thuong, quy trgng, cham sdc, giiip do nhau, cd hanh vi ngugc dai, hanh ha, xiic pham den 
nhan phim, danh du, uy tin cua nhau...) viec duy tri hdn nhan la khdng cin thilt va khong 
CO Igi cho gia dinh. Trong trudng hgp dd, "vg, chdng hoac ca hai ngudi cd quyln yeu ciu 
toa an giai quylt viec ly hon" (Khoan 1 Dieu 85 Luat hdn nhan gia dinh - LHNGD). Tuy 
nhien, viec ly hdn bi han che trong mgt sd trudng hgp cu the, ching han: ngudi chIng 
khdng cd quyeji yeu ciu ly hdn (lam don) khi ngudi vg dang mang thai (kl ca viec chua 
xac dinh diiac thai nhi dd la ciia ai) hoac nudi con dudi 12 thang tudi (Khoan 2 Dieu 85 
LHNGD). Muc dich ciia qui dinh nay la gin trach nhiem ciia ngudi chdng trong viec tao 
dilu kien cho ngudi vg thuc hien chiic nang lam me. Ngugc lai, quyen yeu cau ly hon cua 
ngudi phu nii khong bi han che ngay ca khi dang mang thai hoac dang nudi con dudi 12 
thang tuli. Vg chIng da ly hdn dugc tu do vl hdn nhan, cd quyen ket hdn vdi ngudi khac 
ma khong phai chiu rang budc nao ddi vdi quan he hon nhan da cham diit. Phdp luat quy 
dinh cu the, ro rang nhu vay, nhung thuc tiln diln ra khdng thuan Igi dugc nhu mong mudn 
ma cdn gap rat nhieu khd khan, vudng mic bdi thii tuc td tung dan su. 

Ve nguyen tic, cac ben duong sir phai giri dgn len tda an cd tham quyen de yeu cau giai 
quyet viec ly hdn "Toa an thu ly don yeu cau ly hdn theo quy dinh cua phap luat ve td tung 
dan sir... (Dieu 87 Bd luat td tung dan sir - BLTTDS). Sau khi da thu ly don yeu cau ly hon, 
Toa an tien hanh hoa giai theo quy dinh cua phap luat ve td tung dan sir (Dieu 88 
BL 11 US).Tuy nhien, trong thuc te, nhieu "doi uyen uong" khdng the chung sdng vdi nhau, 
lam don ra toa yeu cau giai quyet ly hdn, theo quy dinh cua phap luat, Tda an phai tiep nhSn 
don va tien hanh cac trinh tu thu tuc td tung, nhung thay vi phai tiep nhan don, Tda an lai yeu 
cau cac ben ve tien hanh hda giai d xa, phudng (hda giai d co sd). Khi cac ben duong su giii 
dan ra phudng, xa, thi lai dugc yeu cau ve thdn (td dan phd^ tien hanh hda giai It nha't la 2 lan, 
neu khdng thanh thi giri ho so dd len Toa an(cd xac nhan cua chinh quyln dia phuong), day la 
mdt yeu cau hoan toan trai vdi luat dinh (Luat hdn nhan gia dinh va Luat td mng dan su), gay 
ra khdng it khd khan, tham chi mang lai hau qua nang ne cho cac duong su. 

Trong thuc tiln, nhieu trudng hgp khi ly hdn "cac ben duong su" khdng mudn moi 
ngudi biet, khong mudn "am T' ma mudn viec ly hdn diln ra mdt each yen a, khdng lam anh 
hudng den tam ly ciia cac con, cua nhiing ngudi than thiet, tham chi che giiu vi sg ngudi 
ngoai biet anh hudng din uy tin cua gia dmh, dong hg v.v... do dd, hg khdng mudn hda giai 
d cap CO sd "tien td Uing" theo yeu cau bit budc cua tda an. Viec bit cac duong su phai tien 
hanh hoa giai d cap co sd la mdt viec lam vi pham co ban quydn con ngudi trong linh vuc 
hon nhan, di ngugc lai vdi y nguyen cua cac ben. Viec vi pham nay khdng phai nglu nhien 
ma cdn the hien su cd y cua co quan tien hanh td tung. 

Trong Luat hdn nhan gia dinh va Bd luat-td tung dan su cung nhu cac van ban phap luat 
hien hanh khac ve giai quyet ly hdn khdng cd bat cu mdt quy dinh bdt buoc nao la phai hda 
giai d CO sd trudc khi gui don ra tda. Hda giai bdt buoc chi dugc tien hanh sau khi Tda an 
tiep nhan don va thu ly vu an (Dieu 88 BLTTDS) va phai bao dam nguyen tic: a) Tdn trgng 
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sir hi nguyen thoa thuan ciia cac duong sir, khong dugc dimg vu lire hoac de dga dimg vu 
lire, bat huge cac duong su phai thda thuan khong phii hgp vdi y chi ciia minh; b) Ngi dung 
thoa thuan giiia cac duong sir khdng dugc trai phap luat hoac trai dao diic xa hdi (Khoan 2 
Dieu 180 BLTTDS). Chinh quyen co sd (UBND xa), To dan phd khdng phai la co quan tien 
hanh td mng, do dd, tat ca tai lieu, chiing cii ke ca bien ban hda giai khdng dugc tien hanh 
theo diing trinh tu thu tuc td tung cho nen khdng bao dam tinh khach quan, trung thuc, 
khdng cd gia tri phap ly. Chinh vi vay, khdng the sir dung tai lieu nay de giai quyet vu an. 
Tai lieu cua vu an phai dugc thu thap bdi co quan tien hanh td tung trong qua trinh xem xet 
giai quyet vu an va tai lieu do cac ben duang su cung cap dugc co quan tien hanh td tung 
cha'p nhan thi mdi cd gia tri phap ly. Tir dd cho thay viec thuc hien hda giai d co sd la khdng 
diing vdi quy dinh ciia phap luat, khdng phii hgp vdi thuc tiln.Viec hda giai d co sd chi la 
nham thuc hien "Nha nudc va xa hdi khuyen khich viec hda giai d co sd khi vg, chIng cd 
yeu ciu ly hdn" (Dilu 86 BLTTDS). 

Thuc tiln, cd nhieu vu xay ra bao lire trudc khi ly hdn, nhiing ddi vg chong khdng cdn 
tinh nghia, tinh cam gi vdi nhau, khdng thi ndi chuyen vdi nhau, tham chi nhin thay la danh, 
chiri nhau v.v... nhihig trudng hgp nhu vay thi khd cd the "hda giai d co sd trudc khi giri don 
ra toa". Hon niia, viec hda giai d co sd khdng diln ra theo y chi chu quan cua cac duang sir, 
chang han, khi mdi dugc ngudi nay thi ving ngudi kia. Mat khac, Uy ban nhan dan xa cung 
khdng quan tam diing mirc den vah dl nay cho nen viec hoa giai dugc chang hay chd, khdng 
CO mdt thdi han nao cho viec hda giai d eg sd, bdi vi hda giai d co sd khdng phai la mdt quy 
trinh td tung. Chinh vi vay, cd nhieu trudng hgp xay ra hau qua rat nhiem trgng. Vi du, vu ba 
Nguyin Thi Y., thdn Son Dong, xa Tien Phuong, huyen Chuong My, Ha Ngi, sir viec cu the 
nhu sau: Ba Y. xay dung gia dinh vdi dng Trinh Diic X. cd vdi nhau 6 ngudi con, sau do dng 
X. bd di sdng vdi ngudi khac nhu vg chong va thudng xuyen ve gay su danh vg nhim gay 
ap luc duoi vg di va chiem tai san. Khi hai ben gap nhau thi dng X. lai kiem cd chiri danh ba 
Y. Khdng the chiu dung dugc ndi bat hanh dd, ba Y. lam dan giri Tda an huyen Chuang My 
de nghi dugc ly hdn theo luat dinh. Toa an yeu cau ba ve xa, thdn tien hanh hda giai, neu 
hda giai khdng thanh thi chuyen len Tda an giai quyet. Khi tien hanh hoa giai, trudng thon 
da nhieu lan mdi nhung dng X. khdng den, su viec keo dai nhieu thang, cue ching da, ba Y. 
da lam don keu ciiai giri cac noi, va mgt trong sd la don dd den vdi Trung tam trg giiip phap 
ly sd 2 Hdi luat gia Thanh phd Ha Ndi. Sau khi Trung tam cd y kien tu van tra ldi bang van 
ban va sir can thiep cua cac co quan chirc nang, viec ciia ba Y. mdi dugc tiep nhan ma khdng 
can cd thu tuc hda giai d co sd trudc khi cd don giri tda an. Qua vi du tren cho thay, viec 
thon mdi dng X. nhilu lan nhung dng X. khdng den, xa va thdn ciing khdng cd thim quyen 
gi de huge (cudng che) dng phai den. Viec keo dai thdi gian hda giai d ca sd da lam suy sup 
tinh than, siic khde ciia ba Y. 

Mdt vi du khac, la trudng hgp ciia chi Nguyin Thi H. d Tir Liem Ha Ndi. Chi lam 
viec tai mdt ngan hang, do han che ve thdi gian va mdi quan he trong cdng sd, nen chi 
rat mudn viec ly hdn diln ra mdt each nhanh nhat, em tham nhat, tham chi trong tham 
tam chi ciing khdng mudn viec ly hdn de cho cac con biet, se tao cu sdc tam ly ddi vdi 
bgn tre. Cho nen, chi lam don de nghi Tda an giai quyet ly hdn theo quy dinh ciia phap 
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luat. Nhung khi giii don len Tda an thi ciing bi tra ve va yeu ciu phai cd hda giai so ca 
sd trudc khi giri ra tda. v.v... 

3. Bao dam cac quyen con ngirdi trong ly hon 

Xuat phat tCr muc tieu, nguyen tic co ban, nhat quan trong viec bao ve quyen con ngudi 
ndi chung, phap luat Viet Nam da quy dinh tuong ddi day du, chat che cac quyen con ngudi 
trong linh vuc hdn nhan gia dinh. Trong trudng hgp cuge sdng vg chong hanh phiic "mua 
thuan gid hda" cac quyen dd ludn dugc tdn trgng va bao ve (khdng cd tranh chap). Nhung 
khi ly hdn, cac quyen dd bit dau phat sinh tranh chap, tham chi cd nhiing yeu cau vugt ra 
ngoai quy dinh cua phap luat. Chinh vi vay, viec bao dam thuc thi quyen con ngudi trong 
khi ly hdn la rat can thiet, dac biet la Igi ich hgp phap, ehinh dang cua ngudi vg va con chua 
thanh nien nham muc dich giam thieu nhirng anh hudng tieu cue cua ly hdn ddi vdi cac chii 
the nay. Cac quyen con ngudi thudng phat sinh trong khi ly hdn la: quyen ve tai san, nuoi 
con, thay ddi viec nudi con, tham con, cd chd d, cd dat san xua't v.v... 

Thii nhdt. Viec phan chia tai san trong ly hdn, day cd the ndi la "tranh chap" cd tinh 
quyet het, giai quyet khd khan nhat trong cac van de khi giai quyet ly hdn. Bdi tai san chung 
cua vg chdng tdn tai dudi nhieu hinh thiic sit hiiu (sd hiiu chung cua hai vg chong ddc lap 
vdi tai san chung ciia gia dinh, tai san chung cua hai vg chdng nim trong phan tai san chung 
cua bd me, tai san rieng ciia vg, chdng da dua vao tai san chung, tai san cua chdng cd cong 
siic ddng gdp cua vg v.v...); tai san chung ciia vg chdng dugc hinh thanh tir nhieu nguon 
khac nhau, chang han: do cdng siic lao ddng tao nen, dugc cho, tang trudc khi ket hdn, dugc 
thira ke, ducic nha nudc giao (cap) dat sir dung lau dai v.v... 

Ve nguyen tic, vg, chdng binh dang trong tao lap, chilm hiiu, sir diong va dinh doat tai 
san chung. Phap luat khdng phan biet chiic nang kinh tl do chdng hay vg thuc hien ma do 
la trach nhiem chung ciia hai vg chdng. Trong trudng hgp vi ly do gidi tinh, siic khde, nghe 
nghiep, miic thu nhap ma cdng siic ddng gdp it hon thi ciing khdng lam giam hoac mit 
quyen sd hiru cua hg ddi vdi tai san chung, lao ddng trong gia dinh dugc tinh ngang vdi lao 
ddng t̂ o ra ciia eai, vat chat. Trong cae giao dich cd ddi tugng la tai san chung thi vg chIng 
binh dang vdi nhau khi tham gia giao dich, doi vdi giao dich cd gia tri tai san chung ldn, tai 
san chung dua vao kinh doanh, tai san la nguon sdng duy nhit cua gia dinh thi phai c6 sir 
thda thuan bing van ban cua hai vg chdng. Trong trudng hgp cd ly do chinh dang, phap luat 
cho phep vg chdng thda thuan hoac yeu ciu tda an chia tai san chung trong thdi ky hon 
nhan; 

De ton trgng quyln tu do ca nhan va sir dgc lap nhit dinh cua vg, chong, phap luat thira 
nhan vg, chdng ed quyln sd hiiu tai san rieng ddi vdi nhiing tai san hg cd trudc khi kit hon, 
tai san hg dugc thira ke rieng, dugc tang, cho rieng, dd dimg, tu trang ca nhan, tai san khac 
theo qui dinh phap luat... Vg, chdng cd quyln sd hiiu, sir dung, dinh doat tai san rieng ma 
khdng phu thugc vao y chi cua chong, vg minh. 

Mdi loai tai san deu dugc nhin nhan va danh gia khac nhau khi cd tranh chSfp. Neu tai 
san cd trudc hdn nhan, ve nguyen tic, tai san ciia ben nao thugc sd hiiu ciia ben dd. Tai san 
dd dugc coi la tai san chung neu ben cd tai san ddng y dua tai san dd vao khdi tai san chung 
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ciia gia dinh. Viec dua tai san dd vao tai san chung ciia vg, chdng phai dugc thda thuan bdng 
vdn bdn, day la mdt qui dinh khd dugc ap dung trong thuc ti6n (Dieu 13, Nghi dinh sd 
70/2001/ND-CP ngay 03/10/2001 ciia Chinh phu Quy dinh chi tiet thi hanh luat hon nhan 
gia dinh). Do vay, cd nhidu trudng hgp vi da sdng vdi nhau qua lau, tai san dd da dugc 
"ngdm hieu" la tai san chung ciia hai vg chdng, nhung khi ly hdn, ngudi chdng vin khing 
dinh la tai san rieng, ngudi vg khdng chap nhan nhung khdng chiing minh dugc dd la tai san 
chung. Vl du, "trudng hgp cua chi Dinh Thi C. va anh Nguyin Diic H. (la'y nhau tir nam 
1981), xa Phil Ninh, huyen Sdc Sgn, Ha Ndi. Bd me anh H. de lai cho hai vg chdng mgt can 
nha cap bdn nam gian toa lac tren manh dat 362 m^ (nam 1982). Viec cho nay the hien bing 
mieng. Nam 1984, chi C. va anh H. da pha ngdi nha cii lam mdt can nha mdi hai tang, nam 
2004 tiep tuc lam mdt can nha hai tang khac ciing tren manh dat nay. Nam 2007, anh H. 
lam don ly hdn vdi chi C, qua hai phien tda so tham va phiic thim, xac dinh dien tich dat 
362 m^ la tai san cua anh H., chi C. dugc nhan lai phan cdng siic dong gdp cua chi trong 
nhiing nam lam dau trong gia dinh anh H."*. Dieu 99 LHNGD quy dinh: "Trong trudng hgp 
nha d thugc sd hiru rieng ciia mgt ben da dugc dua vao sir dung chung thi khi ly hdn, nha d 
do vin thugc sd hiiu rieng ciia chu sd hiiu nha nhung phai thanh toan cho ben kia mgt phan 
gia tri nha, can cii vao cdng siic bao dudng, nang cap, cai tao, sira chiia nha". Danh ring, 
luat cd quy dinh: a) Tai san chung cua vg chong ve nguyen tac dugc chia doi, nhung cd 
xem xet hoan canh ciia moi ben, tinh trang tai san, cong siic dong gdp eua moi ben vao viec 
tao lap, duy tri, phat triln tai san nay. Lao ddng ciia vg, chIng trong gia dinh dugc coi nhu 
lao dgng cd thu nhap; b) Bao ve quyen, Igi ich hgp phap cua vg, con chua thanh nien hoac 
da thanh nien bi tan tat, mit nang lire hanh vi dan su, khdng cd kha nang lao dgng va khdng 
CO tai san dl hi nudi minh (Khoan 2 Dilu 95 LHNGD). Nhung day la mdt quy dinh chua 
bao dam tinh khach quan, cdng bing, binh dang cho cac ben duong su, dac biet la ngudi 
"phu nil" phai chiu thiet thdi nhat trong bat cir mgt cuoc ly hdn nao. Ca cuoc ddi ciia hg gin 
vdi chong, gia dinh chdng, sinh con de cai, lo toan cdng viec gia dinh, khong biet tinh toan 
hon thiet, v.v... dac biet "co hdi lam lai cuge ddi" ciia hg sau khi ly hdn rat it, vay tinh sao 
day cho vira, cho ximg dang vdi "cdng siic" ciia hg. 

1) Chia tai san trong trudng hgp vg chdng sdng chung vdi gia dinh ma ly hdn 

Trong trudng hgp vg, chdng sdng chung vdi gia dinh ma ly hon, neu tai san ciia vg, 
chdng h-ong khoi tai san chung ciia gia dmh khong xac dinh dugc thi vg hoac chIng dugc 
chia mgt phin trong khii tai san chung cua gia dinh can cii vao cdng siic ddng gdp cua vg, 
chIng vao viec tao lap, duy hi phat triln khIi tai san chung ciing nhu vao ddi song chung 
cua gia dinh. Viec chia mgt phin trong khIi tai san chung do vg, chong thoa thuan vdi gia 
dinh nlu khdng thda thuan dugc thi yeu ciu Tda an giai quyet (Khoan 1, Dieu 96 LHNGD). 
Trong frudng hgp vg, chdng sing chung vdi gia dinh ma tai san ciia vg, chdng trong khoi 
tai san chung cua gia dinh cd thi xac dinh dugc theo phin thi khi ly hdn, phan tai san cua 
vg, chong dugc trich ra tir khdi tai san chung dd dl chia (Khoan 2, Dieu 96, LHNGD). 

2) Chia quyen sir dung dat ndng nghiep 

' H6 so vu an s6' 81/2007/TLSrr-HC ngay 27 thang 7 nam 2007 ciia Toa an huyen Soc Son, Ha Npi. 
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Dan sd nudc ta chiem 70% lam ndng nghiep, do dd tai san chu yeii cua cac "cap" vg 
chong d ndng thdn gan hen vdi quyen sir dung dat ndng nghiep. Vi vay, de tao dieu kien dn 
dinh eugc sdng sau ly hdn (dac biet la phu nu), phap luat quy dinh viec chia quyen sii dung 
dat ndng nghiep nhu sau: a) Ddi vdi dit ndng nghiep trdng cay hang nam, nudi trdng thuy 
san, nlu ca hai ben diu cd nhu ciu va cd dilu kien true tiep sir dung dit thi dugc chia theo 
thoa thuan cua hai ben; nlu khdng thda thuan dugc thi yeu cau Tda an giai quyet theo quy 
dinh tai Dilu 95 cua Luat nay (chia ddi).Trong trudng hgp chi mdt ben cd nhu cau va co 
dilu kien true tilp sir dung dit thi ben dd dugc tiep tuc sir dimg nhung phai thanh toan cho 
ben kia phin gia tri quyln sir dung dat ma hg dugc hudng; b) Trong trudng hgp vg, chong 
CO quyln sir dung dit ndng nghiep trdng cay hang nam, nudi trdng thuy san chung vdi ho 
gia dinh thi khi ly hdn, phan quyen sir dung dat ciia vg, chdng dugc tach ra va chia theo quy 
dinh tai diem a Khoan nay; c) Doi vdi dat ndng nghiep trdng cay lau nam, dat lam nghiep 
de trdng rimg, dat d thi dugc chia theo quy dinh tai Dieu 95 cua Luat nay (chia ddi); d) Viec 
chia quyen sir dung doi vdi cac loai dat khac dugc thuc hien theo quy dinh cua phap luat ve 
dat dai va phap luat dan sir (Dieu 97, LHNGD). Trong trudng hgp vg, chdng sdng chung 
vdi gia dinh ma khdng cd quyen sir dung dat chung vdi hd gia dinh thi khi ly hdn, quyen Igi 
ciia ben khdng cd quyen sir dung dat va khdng tiep tuc sdng chung vdi gia dinh dugc giai 
quyet theo quy dinh tai Dieu 96 ciia Luat nay (Dieu 97, LHNGD). 

Thi: hai. Vl quyen nudi con, cham sdc va thay ddi quyen nudi con 

Phap luat ghi nhan viec ly hdn khong lam cham diit quyen va nghia vu eua vg, chdng 
ddi vdi con cua minh ma chi thira nhan sir thay ddi phuong thiic thuc hien quyln va nghTa 
vu doi vdi con. Ngudi khong true tiep nuoi con chua thanh nien phai cip dudng nudi con, 
tiep tuc thuc hien cac quyen dai dien, cham sdc, giao due con phii hgp vdi hoan canh hai vg 
chong khong sdng chung. Ngudi frirc tiep nuoi eon phai tao dilu kien cho ngudi khdng true 
tiep nuoi con thuc hien cac quyen va nghTa vu eiia minh ddi vdi eon. 

Quan niem ngi trg va nudi con la nghTa vu ciia ngudi phu nii da dugc thay thi bing 
nghTa vu chung cua hai vg, chdng. Ddi vdi thien chiic lam me eua ngudi vg ma ngudi 
chong khong the thay thi thi phap luat yeu ciu ngudi chdng phai tao dilu kien cho ngudi 
vg thuc hien thien chiic dd. Vg, chong cd binh ding trong thuc hien cac quyln va nghia vu 
doi vdi con chua thanh nien hoac con da thanh nien nhung mit nang lire hanh vi dan sir ma 
vg, chong dang la ngudi giam hg. Vg, chdng thda thuan vl ngudi hire tiep nudi con, quyen 
va nghTa vu ciia moi ben sau khi ly hdn dii vdi eon; nlu khdng thda thuan dugc thi Tda an 
quyet dinh giao con cho mdt ben true tilp nudi can cii vao quyln Igi vl mgi mat cua con. 
Ve nguyen tie, con dudi ba Uili dugc giao cho me true tilp nudi, nlu cac ben khdng co 
thoa thuan khac, nlu con tir du chin tuoi trd len thi phai xem xet nguyen vong cua con (Dieu 
92, LHNGD). 

Quyln va nghia vu giira cha me va con khdng phu thugc vao hdn nhan cua cha me hgp 
phap hay khdrig hgp phap. Trong mgi trudng hgp, quyln va nghia vu giiia cha me va con la 
khong thay dii vi ylu td hdn nhan cua cha me, nhung phuong thiic thuc hien quyen va 
nghia vu c6 the cd sir khac biet cho phu hgp vdi hoan canh cu thi trong quan he cha me va 
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con, quan he giira cha me vdi nhau. Sau khi ly hdn, vg, chdng vin cd nghTa vu trong nom, 
cham sdc, giao due, nudi dudng con chua thanh nien hoac da thanh nien bi tan tat, mit nang 
luc hanh vi dan sir, khdng cd kha nang lao ddng va khdng cd tai san de tu nudi minh (Dieu 
92 LHNGD). 

Sau khi ly hdn, ngudi khdng true tiep nudi con co quyen tham nom con; khdng ai dugc 
can trd ngudi dd thuc hien quyen nay.Trong trudng hgp ngudi khdng true tiep nuoi con lam 
dung viec tham nom de can trd hoac gay anh hudng xau den viec trdng nom, cham sdc, 
giao due, nudi dudng con thi ngudi true tiep nuoi eon eo quyen yeu cau Toa an han che 
quyen tham nom con cua ngudi do (Dieu 94 LHNGD). Trong trudng hgp ngudi dugc giao 
quyen nudi con nhung khdng cd dieu kien de nudi con (thdi gian, kinh te, chd d v.v...) lai 
giri con nhd ngudi khac nudi (cd the la dng, ba, cau, mg, cd di v.v...), nhung nhiing ngudi dd 
Cling khdng cd dii dieu kien de trdng nom, giao due con hoac lam anh hudng den su phat 
trien binh thuong ciia con, thi ngudi khdng dugc trao quyen true tiep nudi con cd quyen yeu 
cau Tda an thay ddi quyln nudi con (Dilu 93 LHNGD). 

Tuy nhien, thuc tiln cd nhieu trudng hgp chi vi tranh cha'p quyen nudi con ma cac ben 
da nay sinh nhiing bat hda sau sic. Ching han, trudng hgp ngudi chdng la con mdt trong gia 
dinh va se la ngudi ke' vi chiic trudng tdc, sinh dugc cau quy tir, khdng may hai vg chdng ly 
hdn ngudi vg thi khdng mudn mat quyen nudi con, ngudi chdng thi danh bing dugc quyen 
nudi con de cd ngudi ndi ddi tdng dudng, the' la viec nudi con trd thanh mdt cuge tranh 
gianh nhau quye't het. Ddi vdi con tit chin tuoi trd len thi viec giai quye't don gian hon, bdi vi 
ne'u chau ddng y d vdi ai thi Tda an quyet dinh theo y kie'n ciia chau, cdn ddi vdi con dudi 
chin tuoi thi cac ben diu cd quyen nhan nudi va Tda an se can cii vao cac dilu kien cu the 
cua timg ben de ra quye't dinh cd Igi cho sir phat trien ciia chau be. Cac dieu kien dd la: chd 
d, thu nhap, dilu kien cham sdc, giao due con cai v.v... 

Thir ba, Quyen cd chd d 

Vg, chdng dugc tu do lira chgn ve nod cu tni, dan tgc, qudc tich va ton giao. Nguyen 
tic phu thugc nhau khdng ap dung trong quan he hon nhan d Viet Nam. Dac biet, ngudi phu 
nil tu quylt dinh vl noi d, dan tdc, qudc tich va ton giao cho minh ma khdng phu thude 
quylt dinh ciia ngudi chdng. Tuy nhien, phap luat khuyen khich sir ddng thuan ciia vg 
chIng khi thuc thi quyln nay. Khi ly hdn ngudi vg ciing rat can chd d de dn dinh cuge sdng, 
nhung van dl la, nha d dd thugc quyln sd hiru ciia ai? neu dd la tai san chung cua hai vg, 
chong thi khdng phai dat vah de chia, nhung nha hai vg, chdng dang d la tai san ciia bd me 
(trong dd cd phan ddng gdp cua hai vg chdng) thi khi ly hdn giai quyet nhu the nao cho phu 
hgp? Trong thuc tiln, cd nhiing trudng hgp tai san dd khdng the chia dugc, nhung vi ngudi 
vg khdng cd chd d khac nen Toa da quye't dinh ngan mdt phan cho ngudi vg, tuy nhien, day 
cung chi la tam thdi cho den khi lo dugc chd d mdi; ciing cd nhilu ngudi vg khi ly hdn red 
vao canh vd gia cu, cae td chiic doan the da kien nghi vdi chinh quyln dia phuong (d nong 
thdn) ca'p dat cho ngudi vg de lam nha d. Bdi hg khdng thi quay ve d vdi bd me de, cung 
khdng the nuong than tam bg ben nha chdng. 

Trong trudng hgp nha d thugc sd hiru rieng cua mdt ben vg hoac chdng da dua vao sir 
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dung chung, khi ly hdn, nha d dd vin thugc sd hiiu rieng cua chu sd hiiu nha (neu hai ben 
khdng cd thda thuan khac). Ben vg hoac ben chdng sd hiru nha cd nghia vu hd trg ben kia 
tim chd d mdi, neu ben kia cd khd khan va khdng the tim dugc chd d mdi. Ben chua cd ehl 
d dugc luu cu trong thdi gian 6 thang de tim chd d khac (Dilu 30, Nghi dinh sd 
70/2001/ND-CP ngay 03/10/2001 cua Chinh phu quy dinh chi tiet thi hanh luat hdn nhan 
gia dinh). 

4. Mgt vai kien nghi 

Bao ve quyln con ngudi trong linh vuc hdn nhan gia dinh la mdt vah dl can thiet, 
thudng xuyen, ddi hdi su tham gia cua tat ca cac co quan, ban, nganh, doan the va toan xa 
hdi. Do dd, van dl nhan thiic va hieu biet phap luat vl quyln con ngudi trong Imh vuc hdn 
nhan gia dinh la rat quan trgng. Tuy nhien, thuc te, cdng tac tuyen truyen, giao due va phi 
biln vl quyln con ngudi trong hdn nhan va gia dinh cdn chua linh hoat, da dang va hieu 
qua. Sir hiiu bilt ciia xa hdi ndi chung, timg ngudi dan, timg thanh vien gia dinh ndi rieng 
vl quyln con ngudi trong hdn nhan va gia dinh cdn nhieu han che trohg nhan thiic va hanh 
vi. Ban than cac thanh vien trong gia duih khdng tu nhan biet dugc dd la quyen hoac khong 
xac dinh dugc diing din hanh vi dang thue hien la xam pham den quyen con ngudi trong 
hdn nhan va gia dinh. 

Hieu qua hoat dgng cua cac co quan nha nude ed tham quyen ve cdng nhan, thuc thi va 
bao ve quyen con ngudi trong hdn nhan va gia dinh cdn ehua cao d mdt sd linh vuc, mgt so 
CO quan nhat dinh. Vi du: ly hdn la quyen tu do ca nhan cua vg, chdng, nhung co che to 
tung va thu tuc giai quyet ly hdn d Viet Nam hien nay cdn rat nhieu yeu td han che quyen 
nay. Viec ly hon can thdng qua hoa giai la can thiet, nhung chi cd hda giai tai Tda an mdi la 
bat budc cdn hoa giai d co sd chi mang tinh chat tu nguyen. Tren thue te, nhieu Tda an d 
dia phuong lai chi thu ly don sau khi da ed xac nhan qua hda giai d co sd va day la mgt thuc 
te tac dong rat ldn den quyen ly hdn cua vg, chdng... 

Chinh vi vay, de thuc hien tdt van dl nay, chiing tdi xin khuyen nghi mdt sd vain dl sau: 

+ Can phan biet mdt each rach rdi giiia khuyen khich va bit budc hda giai trong qua 
trinh giai quyet ly hdn, bdi day la hai co che' khac nhau, dugc thuc hien d hai giai doan khac 
nhau va ngudi thuc hien cung khac nhau, neu nham lin giiia khuye'n khich va bit buoc se 
dan den vi pham quyln dugc ly hdn ciia cac duong su. • 

+ Viec hda giai d co sd la tu nguyen, ne'u cac ben khdng tu nguyen va da ghi rd vao don 
la khdng cd yeu cau tu nguyen hda giai thi khdng bit budc cac duong su phai thuc hien cac 
thu tuc dd, vi dilu nay cd the lam anh hudng den cuge sdng, nhan pham, danh du va cdng 
yiec ciia duong su. 

+ Cu thi hda hon niia cae qui dinh phap luat hien hanh vl quyln con ngudi trong hon 
nhan va gia dinh theo hudng thuc tl hon. Dac biet, cac quyln vl sd hiru, quyln lam me, lam 
cha, lam con, quyen khai sinh, quyln kit hdn vdi ngudi nudc ngoai, quyln ve qudc tich ciia 
con CO cha me la ngudi khdng cd qudc tich, mang qudc tich nudc khac hoac nhilu quIc 
tich, xir ly hanh vi pham va bao ve nan nhan eiia hanh vi xam pham quyln... 
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+ Xac dinh rd trach nhiem cdng nhan, thuc thi va bao ve quyen con ngudi ve hon nhan 
va gia dinh la trach nhiem chung cua toan bd he thdng chinh tri, co quan nha nudc va nhan 
vien cua bd may ma khdng phai ciia rieng to chiic hoac co quan nha nudc nao. Tuy nhien, 
phai xac dinh rd co quan nha nudc ddng vai trd quan ly, thuc thi, td chirc, phoi hgp thuc 
hien quyln eon ngudi ve hdn nhan va gia dinh; 

+ cin tao ra co ehl linh hoat, da dang hon niia trong cong nhan, thuc thi va bao ve 
quyln con ngudi vl hdn nhan va gia dinh. Ben canh co ehe chinh thiic (hoat dgng cua cae 
CO quan nha nudc, td chiic cd tham quyen) can khuyen khich va tao dieu kien cho cae thiet 
che khdng chinh thiic cong nhan, thuc thi va bao ve quyen con ngudi ve hdn nhan va gia 
dinh (gia dinh, ddng hg, chiic sic ton giao, td chiic phi chinh phu, dich vu tu van ho trg 
phaply. . . ) ; i . i 

+ cin diy manh cdng tac tuyen truyin, giao due, phd bien ve quyen con ngudi ndi 
chung, quyln con ngudi vl hdn nhan va gia dinh ndi rieng theo hudng thiet thuc, chien luge 
va hieu qua hon. Dac biet phai dua mdn hgc vl quyen con ngudi, trong dd cd quyen con 
ngudi vl hdn nhan va gia dinh vao chuong trinh dao tao bat budc ciia he thdng cac trudng 
chuyen nghiep trd len va la ndi dung bit huge trong bg mdn giao due cdng dan d phd thdng, 
nhim thay ddi nhan thiic va hanh vi ciia toan xa hgi; 

+ Xay dung eo chi phdi hgp trach nhiem giira nha nude vdi cac td chiic chinh tri - xa 
hgi, tl ehiic xa hdi va cdng ddng trong cong nhan, thuc thi va bao ve quyen con ngudi ve 
hdn nhan va gia dmh Trong dd, cac td chiic va cong ding ddng vai trd rat quan trong phd 
biln, hiyen truyin va giao due vl quyen con ngudi trong hdn nhan va gia dinh, phat hien 
cac hanh vi vi pham, cimg tham gia giai quylt eac tranh chap lien quan din quyen con 
ngudi trong pham vi cdng ddng. 
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