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BAN VE M 6 RONG GOC DQ TIEP CAN 
DOI V6l PHAP LUAT 

TS HUYNH VAN THdi 

Tir khi ddi mdi, vi trf, vai trd cua phap 
luit dugc dua len hang diu. Tinh 
thin thugng tdn phap luit, hoan 

thien he thdng phap luit, y thiic phap luit 
la nhung gi tudng chiing da rit quen thudc 
trong quan niem, trong nhan thii-c va trong 
viec lam ciia chiing ta. O nhilu cdng sd, 
nhilu noi cdng cdng, khau hieu "sdng va 
lam viec theo Hien phap va phap luat" 
dugc trinh bay kha trang trgng. Trong td 
chii-c va thuc hien quyln luc nha nudc, di 
tim md hinh nha nudc phap quyln XHCN 
ciia nhin din, do nhin dan, vi nhin dan, 
phap luat vuon len thanh dai lugng - nha 
nudc phap quyln trudc het dugc hieu la 
nha nudc trgng phap, quan Iy xa hdi bing 
phap luat va theo phap luit. 

The' nhung, dudng nhu chiing ta chi mdi 
nhit quan d tfnh hinh thiic cua viec coi 
trgng phap luit ma chua chii trgng diing 
miic d ndi dung ciia vi'n dl xem phap luat 
la gi vdi each tie'p can di gin tinh thin 
chung va khdng diit doan vdi tinh hoa 
truyin thdng. 

Liu nay trong hgc thuit va trong thuc 
tiin, gin nhu chi cd mdt each tie'p cin duy 
nhit khi quan niem ve phap luit. Luge di 
nhirng them bdt, cdng thiic chung dl dang 
tim thi'y la: phap luat = he thdng cac quy 
pham phap luit dugc the hien dudi hinh 
thii-c cac van ban quy pham phap luat do 
Nha nudc (thdng qua cac co quan nha nudc 
cd tham quyln va nhirng ngudi cd tham 
quyln) ban hanh va bao dam thuc hien 
bang chinh quyen lire nha nudc. 

Cdng thii-c nay ddng dinh vdi nhirng 
nhin nhan keo theo dd la phap luat chi la 

tip hgp mdt each he thdng nhung khudn 
thudc hanh xir do co quan cdng quyln cdng 
bd; nhiing khudn thudc nay chi cd the chiia 
dung trong hinh thiic cac van ban quy 
pham phap luat; chiing phai do Nha nudc 
dat ra \'a bao dam thuc hien bing sire manh 
nha nudc. 

O day, cd sir danh ddng phap luat vdi 
boat dgng lam luat (hoat ddng lap phap cua 
Qudc hdi, tham chi ke ca lap quy ciia cac 
CO quan hanh chfnh nha nudc). Nhu vay, vl 
each tie'p can, quan niem phd bien tren 
chgn mdt ldi kha hep - nhin manh ye'u td 
quyln luc trong can cin quyln luc vdi 
cdng ly, gan vdi cai ma trong gidi luit hgc 
ggi la thuyet luit thuc dinh (legal pgsi-
tivism). Phap luit trong each tiep can d tren 
la phuong tien dac hiru ciia Nha nudc, nen 
hoat ddng sang tao phap luat la ITnh vuc 
ddc quyen ciia Nha nudc. Ngudn ciia phap 
luat chi cd the la he thdng van ban quy 
pham phap luat. Vi vay, nhung gi ma Nha 
nudc chua cdng bd chfnh thiic trong ngudn 
nay thi khdng dugc chip nhin dii la cip 
thiet cho nhu cau cudc sdng, ma phai chd 
dgi, mac cho sir chd dgi ay tao ra nhung 
khoang trdng hoac ddi khi budc phai giai 
quye't mdt each tiiy nghi. 

Mat khac, Nha nudc bao dam phap luat 
da ban hanh dugc thuc hien thudng trien 
khai theo hudng td dam tfnh cuong che'hon 
la huy dgng su ddng thuan va dung cdng 
thuyet phuc, khoi day y thiirc tu giac. 

Tuy nhien, trong lich sir va tren thuc te', 
cdn cd each tie'p cin phap luit khac rdng 
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hon. Theo each nay, phap luit khdng chi 
don thuin la san phim dac chiing ciia Nha 
nudc ma cdn la san phim ciia nhung gia tri 
cao quy trong xa hdi dua tren nin tang dan 
chii, nhin ban va dao Iy ma khdng mdt ai 
bae bd dugc nhu sir tu do, binh ding, cdng 
minh... Phap luit vdi tfnh chit la le phai 
duong nhien ludn tdn tai trong xa hdi va 
gin liln vdi nhung quyln tu nhien ciia con 
ngudi. Phap luit ben rl tir ddi sdng tu 
nhien, la hien thin ciia cdng ly va dugc 
nhin thiirc bing ly trf cua con ngudi. Nhu 
the', ben canh he thdng quy tic xir su chung 
ma Nha nudc dat ra, cdn cd sir hien hiru cua 
phap luat tu nhien (natural law) va Nha 
nudc phai liy dd lam thudc do dl hudng tdi 
sir phu hgp va hoan thien, dl ciing cd ldng 
tin ciia cdng din vao sir cdng bing, nghiem 
minh ciia Nha nudc. 

Manh nha tir thdi cd dai, tu tudng vl 
phap luat tu nhien di vao trong nhung van 
kien ndi tie'ng nhu Tuyen ngdn ddc lap nam 
1776 ciia nudc My, Tuyen ngdn nhan 
quyln va dan quyln ciia (Tich mang Phap 
nam 1789 ma md dau Tuyen ngdn ddc lip 
cua nudc Viet Nam din chii cdng hoa nam 
1945 Chii tich Hd Chf Minh da vien din^. 
Nhilu y kien cho ring, ben canh su lich 
lam vl chfnh tri ciia Ngudi, chic bin ring 
trong quan niem ve phap luat tu nhien cd 
hat nhan tie'n bd vugt qua sic thai chfnh the 
va thdi gian de trd thanh di san chung ciia 
nhan loai. Dd la tu tudng Nha nudc phai 
thiia nhan, phuc tung le phai va cdng ly. 

O Viet Nam, nhimg tugng ddng vdi 
thuyet phap luat tu nhien hda than thanh 
nhung quan niem gian di ma sau sic: ben 
canh phap ly cd dao ly; cung vdi phep vua 
cd le lang; nhin nhan sire dan nhu siic 
nudc; each van dung tiin le xua bay, nay 
lam... 

ve ngir nghTa, trong tat ca ngdn ngii tren 
the' gidi tir phap luat diu cd nghTa gin vdi 
quan niem luit tu nhien hem la luat thuc 
dinh. Tir "ius"(luat) va "iustum"(cdng Iy) 
trong tie'ng La tinh cd cung mdt gdc. Tir 
"right" trong tie'ng Anh va "npabo" trong 

tie'ng Nga diu cd nghTa la luat, ngay thing, 
dung din, quyln duong nhien cua con 
ngudi. 6 nghTa Han - Viet lai cang tham 
thiiy, ndi len su ngu tri ciia chuan muc, 
cdng ly va loai trir lech lac, bit cdng. Ve 
ban chit ciia su hinh thanh, phap luit 
khdng dugc "dat ra" ma dugc "tim ra". Cac 
nha kinh dien ciia chii nghTa Mac - Lenin 
chi ro: "Nha lip phap phai tu coi minh nhu 
nha khoa hgc tu nhien. Ong ta khdng lam 
ra phap luit, dng ta khdng phat minh ra 
chiing ma chi neu chiing len. Ong ta bieu 
hien quy luat ndi tai cua nhiing md'i quan 
he tinh thin thanh nhiing dao luit thanh 
van cd y thiic. Chiing ta se che trach nha 
lap phap la vd ciing tuy tien, neu dng ta 
thay the' ban chit ciia sir vit bing nhilu 
diem bia dat ciia minh"^. 

Tir nhung phan tfch tren, cho thiy phap 
luit khdng ddng khung chi trong nhung gi 
ma Nha nudc thdng qua cac co quan cd 
tham quyln va ngudi cd tham quyln ban 
hanh. Phap luat phai la bieu tugng ciia y 
chf, kbit vgng ciia nhan dan vl le phai va 
cdng Iy. Ddn bit y chi, khat vgng hien 
nhien dd khdng chi cd mdt loai co quan 
nha nudc va khdng chi cd Nha nudc; khdng 
chi cd mdt each la chi thira nhan mdt loai 
ngudn. Phap quyln cin tiep nhan nhu 
"thin linh" ciia tram dilu va Hien phap 
phai la ban cam ket chic chin ma Nha 
nudc trang trgng tie'p nhan sir uy thac 
quyln luc tir phfa nhan dan dl bao dam le 
phai, cdng ly. 

Tir dd, hang loat yeu ciu dat ra vl trach 
nhiem ciia Nha nudc trong cdng tac xiy 
dung phap luat, lam the' nao cho phap luat 
hgp vdi ldng dan de mgi ngudi tam phuc va 
tu giac thuc hien, nang cao chit lugng, uy 
tfn va hieu luc thuc te' cua phap luit, chiir 
khdng ap dat mdt each vo doan hay tao ra 
nhung lau dai phap ly va de cho cd mgc 
trong ldi di vao chiing • 
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