MOT SO NOI DUNG CO BAN CUA LUAT
BAO HIEM XA HOI NAM 2006

g‘géy 02-6-2006, Qudéc hoi khoa XI,
: tai ki hop tha 9, di thong qua Ludt

v N Bdo hiém xd hoi (BHXH). Su ra
doi ctia Luat BHXH nam 2006 da danh
déu budc phat trién trong quan 1y nha nuéc
vé BHXH, dong thoi cling khang dinh chu
truong, dudng 151 ciia Dang va chinh sach,
phap luat cia Nha nudc ta ludn bao vé
gquyén, lgi ich hop phdp cla ngudi lao
dong, dam bdo viéc thuc hién cic ché do,
chinh sach ma ngudi tham gia BHXH dugc
hudng.

Ludt BHXH nam 2006 gom 11 chuong,
141 diéu.

Chuong I gobm nhitng quy dinh chung
(tir Diéu 1 dén Diéu 14) quy dinh vé nhiing
vdn dé co ban nhu pham vi diéu chinh, d6i
twong diéu chinh, cdc nguyén tic BHXH,
chinh siach cua Nha nuée dé1 véi BHXH,
cdc hanh vi bi nghiém cdm theo Ludt
BHXH ... Theo Diéu 2 cia Ludt, d6i tuong
ap dung Ludt BHXH la nguti lao ding
tham gia BHXH bat budc, ngudi sir dung
lao dong tham gia BHXH bat budc, ngudi
lao dong tham gia bao hi€ém that nghiép,
nguoi tham gia BHXH tu nguyén va co
quan, t6 chic, cd nhan c¢é lién quan dén
BHXH. Cic quy dinh vé bao hi¢m that
nghlep la vdn dé mdi trong Ludt. Theo do,
bao hiém thit nghiép bao gém tro cip that
nghiép, ho trg hoc nghé, hd trg tim viéc
lam (Diéu 4). Nhitng quy dinh mé&i vé vin
dé nay trong Ludt nham dip ing yéu cau
dit ra tir thuc tién cta nén kinh t& thi
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truong va xu hudng hoi nhap quoc té. Theo
Diéu 9 clia Ludt, Nha nudc khuyén khich
va tao diéu kién dé co quan, 16 chuc, c4
nhan tham gia BHXH, doéng thoi, Nha
nude ¢d chinh sich wu tién dau tu quy
BHXH va cic bién phép cén thiét khdc dé
bao toan, tang trudng quy. Quy BHXH
dugc Nha nuée bao hd, khong bi pha san.
Bén canh do, cidc hanh vi khong doéng
BHXH theo quy dinh; gian lan, gia mao hé
sg trong viéc thuc hién BHXH; sir dung
qu¥ BHXH sai muc dich; gay phién ha, tr¢
ngai, lam thiét hai dén quyén va toi ich hop
phdp clia ngudi lao dong, ngudi st dung
lao dong; bdo cdo sai su that, cung cap sai
léch thong tin, s6 liéu vé BHXH déu bi
nghiém cdm (Dicu 14).

C )‘um‘ng 11 (tir Di¢u 15 dén Dieu 20) bao
gom cac quy dinh vé quyen trach nhiém
cua nguoi lao dong, nguol su dung lao
dong, t6 chitc BHXH. Diéu 15 cla Ludr da
quy dinh ré: ngudi lao ddng c6é quyén duge
cép s6 BHXH; nhan sé BHXH khi khong
con lam viéc; nhan lvong huu va tro cap
BHXH diy dq, kip thoi; hudng bao hiém y
t& trong mot s6 trudng hop; uy quyén cho
nguoi khac nhan luong huu, trg cap
BHXH; yéu cau ngudi su dung lao dong
cung cdp thong tin; khiéu nai, t6 cdo vé
BHXH va cdc quyén khac theo quy dinh
cua phap luat. Phia ngudi st dung lao dong
¢6 trach nhiém dong BHXH tir tién hrorng,
tién cong cua nguofl lac dong; bao quan sé
BHXH clia nguti lao dong trong thoi gian
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ngudi lao dong dang lam viéc; trd s
BHXH cho ngudi lao dong khi ngudi do
khong con 1am viéc; lap ho so dé ngudi lao
dong dugc cdp s6, déng va duoc hu’cmg
BHXH; tra tro cdp BHXH cho ngudi lao
d(f)ng... (Diéu 18). Nhitng quy dinh cu thé
nay nhidm khic phuc tinh trang ngudi sir
dung lao dong tir chdi tham gia BHXH cho
ngudi lao dong v6i cdc hop dong lao dong
trén 3 thang hoac cham tré trong khau Cap
s6 BHXH cho ngu’m lao dong, diéu ma
trén thuc t€ vin con xay ra. Luat cling quy
dinh rd trich nhiém cua 16 chic BHXH;
trong do, ¢é viéc quan 1y, sir dung quy
BHXH theo quy dinh cha phdp luat; giai
quyét ché dé& BHXH, thuc hién viéc tra
lwong huu, trg cip BHXH day du, thuan
ti¢n va ding thoi han; giai quyet kip thoi
cic khiéu nai, t6 cdo vé viéc thuc hién
BHXH.. (Dleu 20).

Chuong [l (wr Dicu 21 dén Dicu 68)
quy dinh vé BHXH bat budc nhu cdc ché
d6 om dau, thai san, tai nan lao dong, bénh
nghé nghiép, huu tri, tir tat. Do tuong
tham gia BHXH bat buéc 1a ngudi 1am
viéc theo hop dong lao dong khong xic
dinh thoi han, hop déng lao dong co thot
han tir ba thing tro [én; cdn bd, cong chiic,
vién chic; céng nhan quoc phong, cong
nhan cong an; si quan, quan nhan chuyén
nghiép quan ddi nhan dan; s1 guan, ha si
quan nghiép vu, siquan, ha si quan chuyén
mon ki thuat cong an nhan dan; ngudi lam
cong tic co yéu hudng luong nhu déi vai
quan do1 nhan dan, cong an nhan dan; ha
si quan, binh sT quéan d6t nhan dan va ha si
quan, chién si cong an nhan phuc vu c¢6
thoi han; ngufyi lam viéc cd thoi han o
nudc ngoai ma trude dé da dong BHXH
bat budc. Cac dicu tai chuong nay da quy
dinh 15, cu thé vé diéu kién, thoi glan, muc
huofng doi véi timg ché do. Theo quy dinh
tai khoan 1 Diéu 50, ngudi lao dong 13 can
bo, cong chirc, vién chitc hodc lam viéc
theo hgp dong laoc dong khong xdc dinh
thoi han, hop déng lao dong c6 thai han tir
ba thang trd 1én. . ., khi cé du 20 nam dono
BHXH 1 lén va dat 60 wéi doi vdl nam,
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dl 55 tudi doi véi nit; d6i véi cdc lao dong
trong cdc nghé hoic cong viéc doc hai thi
nam tir di 35 tuéi dén da 60 o, nit tr du
50 téi dén da 55 wdi hodc ¢é di 15 nam
lam viéc tai noi ¢é phu cip khu vuc hé s
0,7 trd 1én thi duge hudng luwong huu.

Chuong IV (tir Diéu 69 dén Diéu 79)
quy dinh vé BHXH tu nguyén. Dai tuong
tham gia BHXH tv nguyén la cong dan
Viét Nam trong d¢ tudi lao dong, khoéng
thudc déi tugng tham gia BHXH bat buoc.
BHXH tu nguyén ¢6 hai ch€ d6 co ban la
ch&dd huu tri va ché do tlr tudt. Cu thé, dai
tuong tham gia BHXH tu nguyén dugc
huong lwong huu khi ¢6 da 20 nam déng
BHXH tr6 1én; nam du 60 tudi, nit di 55
tudi (Diéu 70). D6 véi trudng hqp nguoi
lao dong da dong BHXH trén 30 nam doi
vOl nam, trén 25 nam doi véi nit, khi nghi
huu, ngoai lvong huu con duge hudng trg
cdp mot lan. Cic d6i tugng tham gia
BHXH tr nguyén duoc hlrfmg ché do 1
tuat khi nguoi lao dong di ¢6 it nhat 5 nim
dong BHXH hoéc dang hudng luong huu
(Diéu 77).

Chuong V (it Dicu 80 dén Diéu 87) quy
dinh vé bdao hi€ém that nghiép. Bao hiém
that nghiép ap dung bét budc doi véi ngudi
lac dong 1a cong dan Viét Nam lam viéc
theo hop dong lao dong hoac hop déng
tam viéc ma cdc hop dong nay khong xdc
dinh thoi han hoac xdc dinh thoi han tir do
12 thang dén 36 thing véi ngudi st dung
lao déng la co quan nha nude, don vi su
nghiép. don vi vil trang nhan dan... ¢ su
dung tir 10 lao dong trd lén. Cic co quan,
don vi, ngudi s dung lao dong thudc
nhém nay cling 1a doi tugng tham gia bao
hiém that nghiép bit budc (Diéu 80).
Ngudi that nghiép duge hucrntr bdo hiém
that nghiép khi di déng bio hiém that
nghié¢p da 12 thdng trd 1én trong thoi gian
24 thang trude khi that nghiép; da dang ki
that nghiép vdi 16 chitc BHXH; chua tim
dugc viéc 1am sau 15 ngay ké tir ngay ding
ki that nghiép (Diéu 81). Mic tro cdp that
nghiép hang thing bing 60% mic binh
quan tién luong, tién céng thang déng bao
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hiém that nghié¢p ctia 6 thang lién ké trudc
khi that nghiép. Thoi gian hudng trg cap
thdt nghiép toi da la 12 thing khi ¢é du
144 thing dong bao hiém that nghiép trd
lén (Diéu 82). Ngoai ra, ngudi thit nghiép
dang huong trg cap that nghiép dugc hé trg
hoc nghé, hé trg tim viéc 1am, hudng ché
do bao hiém y t€. TS chiic BHXH déng
bao hiém y té€ cho ngudi dang hudng trg
cdp that nghiep (Dicu 85). Nhitng quy dinh
veé bao hiém that nghlep Xuat phat tr doi
hoi clia thuc tién doi mdi, di€u ma tai cic
nudc tién ti€n da thuc hién tir kha lau. Vian
dé nay ciing thé hién quan diém cla Dang
va Nha nudc ta luon bio vé quyén va lgi
ich hop phdp clia ngudi lao dong, nhat la
déi vai nhitng lao dong tham gia céc hop
dong lao dong khong xdc dinh thoi han
hoac duoc ki két dudi 3 nam.

Cluong VI (tir Diéu 88 dén Di¢u 105)
quy dinh vé quy BHXH (nguon hinh
thanh, nguyén tic sir dung, cdac hinh thic
dau tu... doi véi quy BHXH biét budc, quy
BHXH tr nguyén, qu§ béo hiém that
nghiép). Theo quy dinh tai Diéu 88, quy
BHXH bat budéc duoc hinh thanh tir 5
ngudn co ban: tir phan déng clia ngudi su
dung lao dong, ngudi lao déng, tién sinh
11 tir hoat dong ddu tu cda quy, tir hd trg
ctia Nha nudc va cdc nguén thu hgp phdp
khdc. Viéc chi phi quan Iy BHXH bat budc
hang nidm dugc trich tir tién sinh 11 cta
hoat dong dau tir tir quy, chi phi nay bing
muc chi phi quan ly ciia co quan hanh
chinh nha nude (Diéu 95).

Chutong VII (tt Diéu 106 dén Diéu 108)
quy dinh vé 6 chitc BHXH. Theo Diéu
106, t6 chitc BHXH 14 to6 chite su nghiép,
¢6 chirc nang thuc hién ché dé, chinh siach
BHXH, quan |y va sir dung cdc quy BHXH
theo quy dinh. Dicu 107, 108 quy dinh vé
Hoéi dong quan ly BHXH, day la co quan
do Chinh phu thanh lap, c6 trach nhiem chi
dao va giam siat hoat dong cua 10 chu’c
BHXH. chi tich, pho chu tich va cdc uy
vién hoi dong do Thu tudng Chinh phl bo
nhiém, mién nhiém, cdch chiic.

Chuong VHI (1t Diéu 109 dén Diéu
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129) quy dinh vé thii tuc thuc hien BHXH.
Céc van dé vé s6 BHXH, hd so, thu tuc gii
quyét dé dugc hudng cic ché do 6m dau,
thai san, tai nan lao dong, bénh nghé
nghiép, huu tri, tir tuat... duge quy dinh
kha r6. Theo quy dinh tai Diéu 109, s6
BHXH duge cip d61 vdi timg ngudi lao
dong dé theo ddi viéc déng, huong cic ché
d6 BHXH va 1a co s& dé gidi quyét cac ché
d6 BHXH theo quy dinh cua Ludr. Sé
BHXH s& duoc dan thay th& bang thé
BHXH dién &ir trong qud trinh ap dung
cong nghé thong tin vao quan ly BHXH.

Chuong IX (tr Diéu 130 dén Diéu 132)
quy dinh v¢ khi€u nai, t6 cdo vé BHXH
Chuorng nay bao gom cic quy dinh vé
quyén khiéu nai cta nguoi lao dong, ngudi
sir dung lao dono ngudi dang huong luong
hiru, trg clp BHXH hang thdng. .., vé thaim
quyén, trinh ty, thi tuc giai quyet khiéu
nai, vé t0 cao va giai quyét to cdo vi pham
phép luat vé BHXH.

Chuong X (tir Diéu 133 dén Diéu 138)
quy dinh vé khen thudng va xir Iy vi pham
Moi co quan, 16 chic, cd nhan c¢é thanh
tich trong viéc thuc hién Ludr BHXH hoac
phdt hién cdc vi pham phap luat vé BHXH
déu duge khen thuong. Cic hanh vi vi
pham phdp luat vé dong BHXH, vé tha tuc
thuc hién BHXH, vé sir dung tién déng va
quy BHXH, vé lap ho so dé huong ché do
BHXH déu bi xtr I§ tuy theo tinh chat, miic
d6 vi pham.

Chutong XI (tir Diéu 139 dén Diéu 141)
bao gom cdc dicu khoan thi hanh. Ludt
BHXH ¢6 hiéu luc thi hanh tir ngay 01-01-
2007, rieng dsi véi BHXH tu nguyén thi tir
ngay 01-01-2008, doi véi bao hiém that
nghiép thi tir ngay 01-01-2009.

Cing v&i cong cudc déi mdi cla dat
nudc vai xu hudng hoi nhap, toan cau hod
kinh t& qudc t€, sy ra doi cua Luqr BHXH
nam 2006 di gép phdn dac luc vao viéc
timg bude hoan chinh he théng ludt phap,
thé ch€ hod quan diém cua ang vé bao vé
quyen, lgi ich hgp phép cia ca nhan ngudi
lao dongd
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