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Trong gan 400 nam tdn tai. trieu dai 
Hau Le da de lai cho Ijch sfl nudc ta 

nhung thanh tuu to ldn ve nhieu mat, die 
biet la trong ITnh vuc phap luat va dien cbe. 
Vdi su ra ddi cua nhieu van ban pbap luat 
ldn. trong dd Qudc trieu Hinh luat (QTHL) 
la Bd luat quan trpng nhat va chinh tbdng 
cua trieu dai nay da dua Viet Nam trd thanh 
mdt qudc gia tieu bieu cd nen phap quyen so 
khdi vao loai sdm tren the gidi. Hon the, vdi 
tam vdc ldn lao va y nghTa dac biet ciia minh. 
QTHL cdn dugc coi la Bd luat tieu bieu nbat 
cfla be tbdng pbap luat phong kien Viet Nam. 
the hien dam net ban sac van bda pbap ly va 
tinh nban van cua dan tdc Viet Nam. Trudc 
bet. can khang dinb nhung gia tri lap phap to 
ldn ciia QTHL nhu la mdt phuang tien. cdng 
cu huu hieu de Nba nudc quan ly xa hdi. trj 
vi dat nudc vdi nbu'ng tu tudng lap phap rat 
gan vdi tu tudng phap luat bien dai. Su ket 
hgp tai tinh giua phap trj vdi dire trj trong 
dao trj qudc. an dan cua cac vua nha Le; 
each van dung linh boat mdi quan he giua 
pbap luat vdi phong tuc tap quan trong quan 
ly xa hpi va dieu hanh dat nudc. Dac biet la 
nbung yeu td die sac ve ky thuat lap pbap tu 
CO cau Bp luat den each the hien ve mat binh 
thfl'c. quy dinh rd rang, cu the tflng hanh \ i. 
va cd cac che tai xu pbat rd rang; tfl td chirc 
mpt each hgp ly bg may nha nudc trung 
uong tap quyen den cai each hanh chinb a 
dia phuong. Viec chan cbinb cbe do quan lai 
deu dya tren nguyen tac de cao pham banh, 
dao dire, chii trpng tai ba. tri tue. hpc van cua 
ngudi dugc tuyen bd. su dung. Dieu dang 
luu y la nbung bai hpc kinh nghiem ve dau 
tranh phdng. ebdng tham nhung mdt each 

ThS, Luat hoc. Hoc vien Thanh nien. 

toan dien vdi nhung giai phap ddng bd, thiet 
thuc dudi trieu vua Le Thanh Tdng rat cd y 
nghTa ddi vdi viec thuc bien chii truong 
ebdng tham nhung cua Dang va Nha nudc ta. 
Mat khac. nbung kinh nghiem ve td chflc he 
thdng tir pbap. ve tbii tuc td tung. cac quy 
dinb ve tu each va pham banh. dao dflc ciia 
nhung ngudi xet xir bao dam cho phap luat 
nha nudc dugc nghiem cbinb thuc thi can 
dugc cac nha lam luat bien nay nghien cini 
nipt each sau sac. ky ludng de van dung vao 
cai each tu pbap d Viet Nam... Nhirng bii hoc 
kinh nghiem ve dao tao. bdi duang. sfl dung 
nban tai mdt each toan dien vdi nbung giii 
pbap ddng bp. tbiet thuc thai vua Le Thanli 
Tdng rat cd y nghTa ddi vdi viec tbirc hien 
chu truong nang cao chat lugng giao due dao 
tao. cai each banh chinb. ebdng tham nhiing 
ciia Dang va Nba nudc ta bien nay. 

Trong pham vi bai viet nay. tic gia 
mong mudn gdp mpt each nhin, mdt each 
tiep can gia tri lich su va duang dai tir 
QTHL trong viec dao tao. bdi dudng va su 
dung quan lai cua nha Le. de xuat mpt so 
bien phap tiep thu va van dung nhflng tu 
tudng luat phap tien bg. nbung bai bpc. kinh 
nghiem quy bau cua cha dng ta trong thdi 
dai mdi nham da\' manh viec xay dyng Nha 
nudc pbap quyen xa bdi chu nghTa. 

1. Quoc trieu hinh luat voi van de 
quan che va hoat dong cong vu 

/ . / . Che do tuyen dung quan Igi thifi 
Le sa 

De thuc hien cdng viec cai trj, nha Le sa 
rat chu trgng vao viec xay dung dpi ngu 
quan lai cd tai. due de bd sung cho bp may 
nha nudc. Quan lai nha Le dugc tuyen dung 
chfl yeu theo ba con dudng la de cfl, tuyen 
cfl va tap am. 
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De cu nban tai vao nhung vj tri quan 
trpng, gdm 2 bien pbap: 

-I- Tien cu ngucri cd ldi. dire vdo nhung vi 
Iri Irong hd mdy nhd nudc. Vdi phuang thitc 
niy tbi ngudi dugc tidn cu kbdng nhit thidt 
phai la cac quan lai dang duang chirc mi cd 
the la ngudi chua cd chirc tudc gi trong bd 
may nba nude. 

+ Bao cu ngirdi cd ldi. dire ndi trgi Ic'n 
vi tri cao hern Irong hg mdy nhd nudc. Vdi 
phuang thuc nay cac quan lai duang cbflc se 
dim nban cbflc vu xflng dang phii hgp vdi 
nang luc cua minh. 

Do nhieu nguyen nhan kbac nhau ma 
nhan tai thudng bi bd sdt. De kbac phuc tinh 
trang dd. tfl- thdi Le Thanh Tdng da dat le 
bio cfl de lua ebon nhan tai theo yeu cau cua 
cdng viec. Theo le bao cu thi ngudi dugc 
bao cfl pbai do mdt vj quan nao dd lay tudc 
vj, pham ham cua minh de bao dam vdi nha 
vua la ngudi dugc bao cfl cd tai. due. xirng 
vdi chirc tudc dugc de cu. Sd di cd viec bao 
cfl la do cac vi tri trong bd may nba nudc bj 
khuyet can cd ngudi de ngay lap tuc cd the 
giai quyet cdng viec. Ngudi bao cfl lap hd so 
ve ngudi dugc bao cfl trinh len Lai bd xem 
xet de trinh vua duyet. 

Tuyen cu nhdn tdi vdo vi Iri cdn I hie I: 
Tuyen chpn nban tai Nho hpc dugc de cao 
vdi cac quy djnh ve the le thi cu tuyen chpn 
khit khe. Thdi Hdng Dire la trieu dai coi 
trpng tbi cu Nho bgc nbat trong Ijch sfl che 
dp phong kien Viet Nam. Thdi dai nay lay 
thi cu de lam phuong thflc tuyen chgn nban 
tii va thuc hien tuyen chgn tren ca hai 
phuang dien la van va vd. Xuat phat tu tinh 
hinh thuc te cfla dat nudc kbi chien tranh ket 
thiic. nhu cau dung van trj de phuc vu dat 
nudc trong budi thai binh la rat cap tbiet. tuy 
vay. van can de cao viec vd bj de de phdng 
sy xam lugc trd lai cua nha Minh. Le Thanh 
Tdng ebo ring vd bj la viec thudng true gin 
lidn vdi Nha nudc: "Phdm cd Nhd nudc ldi 
cd vit hi"^ nen de dam bao cho mdt Nha 

nudc phat trien hung manh thi khdng chi 
diing van trj ma cdn can phai cd vd bi. vi vay 
phai tuyen chpn nban tai cho ca hai ITnh vyc 
nay. Trong tuyen chpn nhan tai phyc vy dat 
nudc. QTHL quy dinh viec xfl phat hanh vi 
gian lan trong cac ky thi: "Nhung cu nhdn 
vdo ihi hdi md mugn ngudi ldm hd hdi ihi. 
citng ngudi ldm hd deu phai biem ba lu: thi 
hinrng thi phai hiem hai lu. Ngudi gidu sdch 
vir dent vdo trirdng ihi phai phgt 80 trugng" 
(Dieu 99); nang cao trach nhiem cua cic 
quan coi thi trong tuyen chgn nhan tai: "Cdc 
quan gidm sdi vice thi hdi, ihi huerng ddng 
phai khdm xel nhirng ngirdi mang gidu sdch 
vo\ md khdng khdm xel hogc khdm xel gia 
ddi thi deu xu phgt 60 trugng: biet md cd 
dung lung thi cung phai ldi nhu the" (Dieu 
101)... De dam bao tinh khach quan trong 
thi cfl tuyen dung nhan tai: "Cdc quan chu ly 
chdm thi citng vdi nguiri du thi cd thdn 
thudc. cdn phai hdi ly. md khdng lir ehdi thi 
phgt 50 roi hiem mat lu: neu Id cdc quan di 
phong. ddng luc thi deu phai phgt 80 
trirgng... " (Dieu 98). 

Tuyen hd quan lgi theo le the U'tp vd lap 
dm: La sir uu dai ciia Nha nudc ddi vdi con 
chau cac quan hay cac hoang than qudc thich. 
he cd nang khieu lai chain bpc thi dugc cho 
vao hpc tai Chieu van quin theo le tap am. 
Cu ba nam mdt lan. vien Tu huan phai tau 
biy day du hanh kiem, hgc van cfla cic am 
sinh. Neu dugc nhan xet tdt thi td cbflc cho 
thi de tuyen bd vio cac chuc thu lai. Tuy 
nhien. neu mudn lam quan tbi phai tbi dd 
trong cic ky tbi Huong. Hpi. Dinb cua Nhi 
nudc. Neu kbdng tbi do ma cd sire khoe thi 
dugc bd sung vao ngach vd. 

Su dung quan lgi - cdng thdn il hgc 
hdng chd Jo lan quan: Diing de phong cho 
nhu-ng ngudi trong hoang tdc. con chau cac 
vj khai qudc cdng than da chet ma hgc banh 
kem cdi. kbdng do dat hoac tham chi khdng 
biet chu nghTa. van chuong. Cac quan lai 
theo che dp nay cd tudc. cd phim ham, dugc 

Dai Viet su ky toan thu, tap 11, Nxb. Van hoa thong tin, Ha Npi. 2004. tr. 242. 
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trgng vgng. dugc an lgc vua ban theo pham 
bam nhung khdng dugc phong chflc. kbdng 
dugc giao trach nhiem tbirc thi quyen lire 
nba nudc tren thuc te. 

Ddl the le khao thi. khao khod Irong qua 
trinh sir dung quan lgi: Quan lai nba Le so 
dugc binh thanh tir nhieu each tuyen dung 
khic nhau nhung vice sir dung quan lai deu 
chil trgng thuc tai ciia bp ban la hu danh. Nha 
nudc ludn hudng tdi sir huu dyng cua quan 
lai nen da djnb ra nhieu each kbac nhau nham 
khdng ngimg nang cao nang lire cua hp. 
Nhung bien pbap ma nha Le so da diing la: 

- Phep khao thi: Dugc ap dung cho tat 
ca cac quan lai. Sau ba nam ke tu nga\- dugc 
tuyen bd lam quan tbi tat ca cac quan neu 
mudn tiep tyc giu chflc hoac dugc thang 
chirc deu pbai trai qua mpt ki thi. neu dd d 
ky tbi dd tbi dugc nba vua ban thuong ao. 
lya. tien. bac va tiep tyc dugc nham cbflc \ u. 
neu tbi hdng nhe thi bi pbat. nang tbi bj bai 
chirc. Ndi dung cua khao tbi la khao sat lai 
trinh dp bpc van. ly luan chuyen mdn ciia 
quan lai. Quan van thi tbi ly luan kinb dien 
cua Nho gia. lam tho phu, tra ldi cac van de 
ve trj qudc an dan ma vua de ra. Quan vd thi 
thi ban cung, cudi ngira, bay tran do... 

- Plwp khao khod: Ap dung cho tat ca 
cic quan lai nhung chuyen ve \ iec kiem tra 
nang lire thyc hinb cdng viec. Ba nam nipt 
lan. cac quan pbai khao thi quan lai tbupc 
cap cua minh. Quan lai nao quan tam den 
ddi sdng cua nhan dan. dugc nban dan ung 
bd. trong dia phan cai quan khdng xay ra 
trpm cird-p. dan an cu lac nghiep thi dugc 
danh gia la vi quan tdt va xung chirc nen tidp 
tuc dugc giu chuc. Neu vj quan lai nao dd 
trong dja ban cua minh xay ra trgm cudp. 
dan bi ddi kbd. cd thu du,,. thi bj danh gia la 
khdng xirng chirc va bj bai chirc. 

Khao khoa dugc chia lam hai budc la so 
khao va thdng khao. Moi quan lai ke tfl khi 
dugc giao chirc pbai trai qua ba iin so khao 
(chin nam), den ldn thu tu (nam thu 12) thi 
dugc thdng khao (nghTa la dugc phong tudc 

quan thuc thy). 

Phep khao tbi. khao khoa cfla nba Le 
dugc ap dung ebo ca nbung quan lai la 
nbung ngudi dugc tuyen bd khdng qua con 
dudng thi cir ma bang con dudng de cfl va 
tap am. Nhung ddi tugng nay cung bupc 
pbai hpc tap de kbdng ngimg nang cao trinh 
dp va nang luc dieu banh thyc tien. 

1.2. Quy dinh ve nghia vii ciia quan Igi 
De xac djnh tieu chuan quan lai, phap 

luat nha Le da de ra mdt loat cac quy dinh ve 
nghTa vu ciia quan lai trong cdng vy. bao gom: 

- Tcin luy. chuyen cdn Irong cdng vii: 
Ddi bdi quan lai phai dat cdng viec len hang 
dau. tan tam. tan luc hoan tbanb cdng viec 
dugc Nha nudc giao; nghi phep bay keo dai 
thdi ban ngbi phep phai dugc sir ddng y ciia 
cap tren; phai cd mat tai nhiem sd noi minh 
lam quan (Dieu 100); lam viec cdng phii d 
nha mdn ma khdng dugc dem viec cdng ve 
gia dinb rieng de lam; den cdng dudng phai 
an mac te cbinb theo quy dinb cua Nha nudc 
(Dieu 240). Cac nghTa vu nay kbdng cho 
phep ngudi lam quan dugc tre nai trong 
cdng viec: "Cdc quan dang lgi chirc md Ire 
nhdc vice cdng... " (Dieu 199) hay trdn trinh 
cdng viec: "... Dugc sai ldm viec cdng, ihdy 
vice ndng ne khd khdn. md ndi ddi la dau dm 
dc khoi phai di... " (Dieu 222) deu bi phip 
luat trung phat rat nang. 

- Giai quyei cdng viec tren linh I hdn 
khdch quan. vd lu vd cd cdn cir: Giii quyet 
cdng viec kbdng dugc vi tinh rieng. tbii oan 
ca nban. an bdi Id... de lam sai lech sy that 
trai vdi luat. Cac trudng bgp cd kha nang 
xay ra hien tugng mdc ngoac lam sai lech sy 
that tbi pbai tbirc bien "bdi ty" nhu trudng 
bgp chain tbi va du tbi (Dieu 98). 

- Giai quyei cdng viec tren ca sa cd cdn 
cir: NghTa vu nay dam bao cho nhung ngudi 
thuc bien cdng viec cd mdt nguyen tie lam 
viec can than, bieu qua. tranh nhung trudng 
hgp dang tiec cd the xay ra gay nguy hai cho 
an ninh trat ty: "... ngirdi iircmg giir cua khi 
nhgn dugc chieu chi mdi duoc ma cua. Neu 
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xa gid cdn a xa. mdri trdng thdy nghi trirgng 
da vol ma cua ihi phai ldi hiim. hdi. do... " 
(Dieu 94). De dam bao tinh cbinb xac cua 
cdng viec: "... Quan gidm duang eoi nai lu 
ddy nghe cd chieu chi dn xd. khdng d(/i gidy 
hdo md lu tien tha thi khep vdo ldi tha lu... " 
(Didu 690). 

- Giai quyet cdng viec khdng dugc phep 
liel Id ndi dung cdng vice: Kbdng dugc 
truyen tin tu'c kbi chua dugc phep, dd la 
nguyen tic trong xir li bat cfl cdng viec gi 
ciia Nha nudc (Dieu 219): "Nhirng quan viet 
chieu chi md trieu dinh chua kip cdng bd. dd 
dem truyen Iin lire cho ngirdi ngodi biet. thi 
xu ldi xuy ddnh 50 roi.... neu viec ca mat ihi 
Idng them ldi. " Dieu nay dam bao bi mat ciia 
cdng viec va nbat quan vdi nguyen tic giai 
quyet cdng viec tren co sd cd can cu xac 
thyc da nhac d tren. 

- Giai quyet cdng viec iheo ihu luc nhd 
mrcfc: De dam bao cdng viec nha nudc 
khdng xay ra sai sdt gi va ngin ngira su long 
hinb ciia cac quan lai. pbap luat quy djnh,' 
"Cdc quan sanh vien ldm Id' irinh tdu len vi' 
sd xin cai quan ddi chieu chua xong md dd 
trinh len xin ngu phe ihi xu phgl lien 20 
quan... " (Dieu 154). 

- Giai quyei cdng viec iheo thcri hgn ludt 
dinh: De dam bao tinh kjp thdi cua cdng viec 
can giai quyet. quan lai phai tuan thu nghiem 
chinh cac quy djnb nay nham tranh cac hau 
qua bit Igi cho xa bdi: "ViCfc sua de nhirng 
sdng ldm bdi ddu Id ngdy... hgn Irong hai 
Ihdng... Ihi ldm xong... Neu khdng cd gdng 
ldm dd qud hgn md khdng xong thi quan Id 
hi phgl... "(Didu 181). 

- Cdp tren chiu trdch nhiem ve viec ldm 
ciia Ihitdc cdp: Kbdng the kbdng biet viec 
lam cua cip dudi dd la nghTa vy ciia nhung 
quan lai cdp tren. Ndu biet ma lam ngo hoac 
dung tiing cip dudi lam dieu sai trai deu bj 
pbat nang: "Nhung ngurri giil cua quan mugn 
ngirixi khdc giil thay... ngirdi chu ludng khdng 
biit viec dy hi phgl lien 15 quan. biet md ldm 
nga phgl liin 50 quan " (Dieu 73). 

- Cdc quan phai lien ddi chiu trdch 
nhiem Irong xu ly cdng vit: Quy dinb nbu 
vay la de cac quan lai cung nhau phdi hgp 
hoin thanh nhiem vu, phii giam sit lan nhau 
de tbirc hien cdng vu, phai di sau di sat trong 
cdng viec de kjp thdi pbit bien xu li cac sai 
pham trong dan chimg: "Nhirng Idu irgng a 
cdc Id huyen md khdng viet du ten cdc quan 
chirc ddng lieu vdri minh thi xu phgl 10 quan 
liin... " (Didu 196). 

- Chill trdch nhiem vdt chdt ddi vdri vi 
phgm ky ludt cdng vu: Cac vi pham cdng vy 
mi chua den mirc xu phat biem tbi deu bj 
phat bang tien. Trudng hgp khdng boan 
tbanb khdi lugng cdng viec dugc giao nbu: 
"Khi cd viec le lu ldn, nhirng do le le cdn 
cung cdp md khdng dung phep thi phgl lien 
10 quan... " (Dieu 104); lam sai lech cdng 
viec bay khdng dam bao chat lugng cdng 
viec nhu: "Co le cdt hirdmg md hd ngucri cd 
dgi lang sung vdo ldm nhirng viin chdp sir 
Ihi xir phgl lien 10 quan... " (Dieu 109); hoac 
"... nhirng thi ve ldm vice that ihd hay trdi 
nghi thirc thi hi xir phgl lien 10 quan... " 
(Didu 108). 

- Gdn trdch nhiem vdi chirc vit ddm nhdn: 
Neu cung mpt banh vi pham tdi gidng nhau, 
nhung d vi tri chuc vy khac nhau thi cung cd 
sy xy phat khac nhau: "Cdc quan dgi thdn vd 
cdc quan hdnh khiHn cd chieu chi ddi den hgp 
di' hdn vice, hogc de giai quyet vii^c Irong Idu 
Irgng. hogc de xu dodn viec kien, dd dinh rd 
ngdy hgp. md ho thidu khdng den, thi quan 
dgi thdn hi phgl lien 10 quan. quan Idng quan, 
quan hdnh khien hi phgl lien 5 quan. lir quan 
tham Iri trir xudng hi phgl lien 3 quan hay 2 
quan... " (Dieu 233). 

L3. Quy ciinh ve hdnh vi hi cam cua 
quan Igi 

- Ket he dang vd hdt hod ndi bd: Mong 
mudn cua Nha nudc la tao ra mdt dpi ngu 
quan lai ciing chung myc tieu li tudng trong 
cdng cudc cai trj dat nudc nen phap luat 
nghiem cam cac hanh vi ket be dang, muu 
bai lan nhau giua cac quan lai de dan den 
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nguy CO mat doan ket ndi bd cbinb quyen. 
anh budng nghiem trgng den quyen lyc cua 
nha vua va sy ben vung cua xa tie: "Quan 
chirc cimg ldm viec mgl nai md hdt hod vdri 
nhau Ihi xu lgi phgl hay ldi hiem. " (Dieu 
620). Hanh vi ket be dang se dan den hien 
tugng long quyen ciia cac quan lai gay ra 
tinh trang phan tan quyen lyc cua nha vua va 
la mam mdng gay ra phan loan cho dat nudc 
(Didu 204). 

- Lgi dung chirc vu. quyen hgn: Quan lai 
la ngudi cd quyen chirc. dugc thay mat Nba 
nudc cai trj dan nen de cd kbi nang sfl dyng 
quyen lyc cdng vao viec muu lgi ca nban. 
Neu xay ra sy viec dd se khien cho xa bdi 
nhieu loan, nban dan bat binh, gay ra mat an 
ninh cbinb trj, xa bdi. De ngan ngira tinh 
trang dd da cd nhu'ng quy djnh cu the ve 
hanh vi lgi dung chirc vu. quyen ban sach 
nhieu dan: "... Neu khdch budn vd ddn Man 
Lieu qua cira quan, md sdch nhieu lien le lgi. 
thi bi biem hai tu vd hdt bdi thudng gdp hai 
sd tien dn le cho ke mdt lien "(Dieu 72). 

1.4. Chinh sdch khuyen khich quan Igi 
- Nhd vua cdp ddl dai hdng lgc cho quan 

lgi: Quan lai dugc nha vua ban cap dat dai 
bdng loc de lam an sinh sdng. Quan chflc 
cang cao thi muc rudng dat dugc cap cang 
ldn. Ngoai ra. quan lai cdn dugc cap bdng 
loc theo pham bam va theo khdi lugng cdng 
viec dam nban. 

- Cho phep con chdu dugc lap dm: Quan 
lai tuy theo chirc tudc ma dugc Nba nudc 
cho phep sd ddi va sd ngudi dugc tap am. 
Ngirdi dugc tap am dugc midn lao djch, 
hudng tudc pham. dugc ban cap dat dai. 

- Giam tgi khi cd hdnh vi vi phgm phdp 
ludt: Quan lai dugc buong sy kboan hdng 
(bat nghi) cua Nha nudc khi pham vao 
nbung tdi tbdng thudng. nbung neu pham 
phai tdi thap ac tbi khdng cho hudng uu dai 
nay. Quan lai dugc cbudc tpi bang tien. giam 
tdi neu nhu pham tdi trudc kbi dam nban cac 
chflc vy ciia Nha nudc: "... Nhung ai phgm 
lgi khi chua Idm quan, den khi ldm quan (lir 

luc phdm Ira len) mdi hi phdt gidc thi deu 
giam tgi mgl hcic, neu phgm vdo tgi ihdp dc 
cung gian tham lira ddi thi khimg theo lugl 
ndy" (Dieu 14). Than nhan cfla hg cung 
dugc xem xet mien giam neu pham tdi. 

- Dugc de cao hao ve han thdn vd gia 
quyen: Than the cua quan lai dugc pbap luat 
gbi nhan bao ve cao ban so vdi ngudi binh 
thudng. Quan la ngircTi thyc thi cdng viec 
cua Nha mrdc nen ngirdi danh quan chflc 
nha nudc bj pbat nang ban so vdi danh 
ngudi thudng. Danh bay lang ma ngudi nhi 
ciia quan lai cung bj trung phat theo phap 
luat: '.,, Ddn ban hgi ddnh cdc quan Iren... 
vd linh hdu ddnh quan hdn hg lir ngu phdm 
tra len, deu xir luu di chdu gdn... Ddnh dng 
hd, cha me, vrr con cita quan trirang... thi xir 
nhe han ldi Iren hai hgc... " (Dieu 487). 

- Dircrc de cao ve danh du nhdn phdm: 
Cac banh vi xam pham den tinh tdn nghiem 
cua quan lai nba nudc deu bj nghiem trj vi 
quan diem cua nha Le cung nhu cua xa hpi 
phong kien ndi chung thi quan lai la cha me 
dan. cd nghTa vu thay mat nba vua d dia 
phuong de day dd nhan dan nen nban dan co 
nghTa vu pbai tdn trgng quan lai, neu: 
" ...Lang mg thi xir lgi biem hay do, vd phgl 
lien tg nhu ludt" (Dieu 487). Quan lai dang 
thi banh cdng vu ma bj danh tbi pbap luat 
khdng cho phep quan lai boa giai vdi ngudi 
dinb minh: "...Ngirdi cdng sai md lgi hod 
giai rieng vdi ngurri phgm tdi ddnh chid 
minh, thi xir phgt 80 trugng: lidn Ig phai 
sung cdng... " (Dieu 493). 

1.5. Quy dinh cdc chiic danh quan Igi, 
he thong phdm hdm, muc bien cite, tien 
luong cho quan Igi vd cac quy dinh khdc 

Chuc danh, pham ham, bien che quan lai 
ciia cac ca quan trung uong. dja phuong deu 
dugc nha Le quy dinh rd rang. Phap luat cam 
mgi sy tiiy y thay ddi. them bdt chflc danh 
quan lai. Tram quan cfla Nba nudc du tbupc 
van giai bay vd giai d cap trung trong hay 
cap CO sd deu cd chirc danh. pham bam va 
cd cbe do luong bdng tuong flng. Vi du: 
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Cbflc danh: Thugng thu (Bd trirdng); Phim 
bam: Tdng nhj pham; Luong: 62 quan tien 
ddng; chuc danh: Hidn sat su (Chfl tjcb tinh); 
Pham bam: Chanh lyc pham; Luang: 33 
quan tien ddng. 

Thiet lap che do gidm sdi, kiem Ira cd 
kha ndng ca ddng nhanh. Nba Le da thiet 
lap be tbdng cac td chirc va co cbe boat dpng 
cfla cac Khoa va Ngu su dai de tien banh 
viec giam sat. kiem tra thudng xuyen cic 
boat ddng cua cac quan lai nham myc tieu 
phdng ebdng cac vi pham pbap luat trong 
qua trinh thirc thi quyen lyc chinb tri tir phia 
quan lai nha nudc. 

Trirng phgt nghiem khdc cdc quan lgi 
nhd nudc vi phgm phdp ludt. Nba Le la trieu 
dai trpng Nho giao nbung cung la trieu dai 
thyc bien thanh cdng bien pbap trung phat 
nghiem minh ddi vdi tat ca cic loai tdi pham 
trong dd cd loai tdi pham la quan lai nha 
nudc. Can cfl vao bien pbap xfl pbat nghiem 
cac quan lai nba nudc. chung ta cd the danh 
gii do Id sir vi phgm cao nhdi ddi vdi y thirc 
he Nho gido md a vdo trieu dgi Hdng Dire 
vua Le Thdnh Tdng - dng vua sung Nho 
nhdt Irong lich sir che do phong kien Viet 
Nam dd dgi dm/c. Nho giao trong bang ngan 
nam tdn tai van ludn de cao nguyen tie: 
"Hinh hdt thugng dgi phu, Le bdt hg thir 
ddn " tire la "hgc dgi pint (tra ldn) thi khdng 
chiu hinh phgl. Khdng dung le vdri thu ddn "'. 
thi viec Nha nudc trung phat nghiem quan 
lai la viec lam tien bd vugt bac trong lich su 
Nho giio. 

Trong QTHL. chung ta thay khdng cd 
mpt chuong rieng quy dinb tdi pham cua cac 
quan lai ma nd dugc phan bd khap trong tat 
ci cic chuang cua Bd luat. Tuy nhien. cd 
mdt didu die sic kbi nghien cuu ve van de 
quan chd cua QTHL dd la chfl the cua nhung 
didu luat ddu dugc nha lam luat neu rd li 

Phan Ngpc, Han Phi Tu. Nxb, Van hpc. Ha Npi. 

2001, tr.9. 

"quan lai" ma khdng dung sang cac cum tfl 
khic nhu "ngudi nao. ke nao. nhung ai": 
Quan lai duyet hd khau sai lam... (Dieu 151); 
Ngyc quan. ngyc lai gian dam vdi nhung dan 
ba. con gai cd viec kien... (Dieu 409)... 

QTHL kbdng chi xir phat nghiem khic 
nhung quan lai pham tdi ma cdn cd nhirng 
che dinh xir phat ddi vdi nbung quan lai 
khdng quan tam chu y quan ly ddi vdi cap 
dudi cua minh. kbdng kjp thdi pbit hien xfl 
ly cac sai pham. ludi nhac trong cdng vy cfla 
cap dudi. hoac cd banh vi bao che cho cap 
dudi. 

Nghien cuu mdt vai cbe djnh co ban ve 
quan cbe trong QTHL. chung ta cd the nhan 
djnb mdt each khai quit ve quan diem cua 
nha Le (chit yeu la Le Thanh Tdng) kbi dinh 
ra "quan che". dd li: 

- Tuyen chpn nhan tii qua tbi cfl Nho 
hpc dira tren co sd khuyen khich. md mang 
viec hpc binh de nam mam nhan tai cho dat 
nudc; 

- Kbdng ngflng bdi dudng dpi ngu nhan 
tai dang dugc sir dyng trong bp may nba 
nudc bang cac bien pbap khao thi. khao 
khda theo djnh ky; 

- Xay dyng he thdng cic chirc danh quan 
lai can tbiet cung vdi be thdng pham bam cu 
the. quy dinh mirc bien che nban sy rd rang 
citng che dp tien luong tuong irng; 

- Thiet lap che dp giam sat. kiem tra 
rdng khap trong tflng bd phan quan trgng 
cua CO quan nha nudc va xay dirng mdt he 
thdng cac co quan tuong irng vdi nhiem vy 
de ra cd kha nang co ddng cao de giam sat 
mpi boat ddng ciia quan lai; 

- Dat che do thudng phat ddi vdi quan 
lai nba nudc tren co sd chat lugng va sd 
lugng cdng viec dim nhan. 

2. Gia trj duong dai ve quan che cua 
Quoc trieu Hinh luat trong boi canh xay 
dung Nha nuoc phap quyen Viet Nam 
hien nay 

Trong QTHL. cac quy pham phap luat 
quy djnh \'e quyen va nghTa vy ciia quan lai 
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trong qua trinh thuc tbi quyen lyc nba nudc 
cho chung ta thay d the ky XV. nudc Dai 
Viet da budc dau hinh tbanb mdt nen hanh 
chinh cd tinh chat "phuc vu". Tuy rang nen 
hanh cbinb dd la nen hanh cbinb cfla giai cap 
dia chfl phong kien. muc tieu cua nd la phyc 
vy quyen lgi cfla sd it ngut7i trong xa bdi 
nbung cd the ndi. dudi nhan quang chinb trj 
cfla vj vua anh minh la Le Thanh Tdng tbi de 
qua trinh cai trj dat nudc dugc lau dai. can 
pbii biet can bang quyen lgi giira giai cap 
thdng trj va giai cap bj tbdng tri. Va trong 
qua trinh dd can pbai die biet cbii trgng viec 
bao ve quyen lgi cua giai cap bj tbdng trj 
nham "khoan dung sire ddn di} ldm cdi ke 
sdu re hen gdc " . dd vua la muc tieu cbinb 
trj vira la su the bien Idng biet on cua giai 
cap tbdng trj ddi vdi quang dai quan chung 
nhan dan lao ddng da bd cdng sire de tao ra 
cac ngudn ciia cai vat chat nudi sdng giai 
cap minh: ".An lgc diin an ke cdy cdy'"'. Nen 
banh chinb "phuc vy" chi den nhung nam 
dau cfla the ky XX mdi dugc cac Nha nudc 
bien dai quan tam va hudng tdi tbi trong the 
ky XV. viec vua Le Tbinb Tdng xay dyng 
mgt nen hanh cbinb cd tinh chat phyc vu nhu 
vay da trd thanh diem sang ve tu tudng lap 
phap ma cbiing ta can quan tam nghien ciru. 

Tu phap luat nba Le ve quan cbe lien he 
vao pbap luat binb sy ve can bp. cdng chirc 
cfla nudc ta hien nay tbi thay rang phap luat 
binb sy cua chung ta kbi dieu cbinb cac tpi 
pham ve can bp, cdng chirc nha nudc cdn rat 
chung chung. Cy the, Bd luat Hinb sy Viet 
Nam bien nay da gom tat ca cac tdi pham 
cfla can bd. cdng chuc nba nudc vao mpt 
chuong vdi ten ggi la "Cac tdi pham ve chflc 
vy". Trong thuc te tbi d linh vyc nao cung 
ddi bdi cd su quan ly cua Nha nudc. LTnh 
vuc nao cung cd cac banh vi pham tpi cua 

"" Tran Hung Dao. Binh thu yeu lupc. N,\b. Cong an 
nhan dan, 2002. tr. 13. 

Nguyen Trai. Tong tap van hpc Viet Nam, tap 6, 
Nxb.Vanhpc, 2002. tr.l57. 

quan chirc. Viec gdp cac tdi cfla quan chflc 
vao trong mdt chuong dan den viec bd sdt 
nhieu loai hanh vi pham tdi cfla quan chflc 
nba nudc. Die biet ddi vdi nhieu tdi pham 
nbu cac tgi ve chirc vu. Luat Hinh sy hien 
banh ciia Viet Nam thudng dung cac khai 
niem nhu: Thieu tinh than trach nhiem, lam 
dyng chirc vy. lgi dung chirc vy. vugt qui 
quyen ban. lam trai nguyen tac. che dp. 
chinb sach. gian don. phire tap. khdng 
nghiem trgng. nghiem trgng. dac biet 
nghiem trgng. nguy biem. dac biet nguy 
biem... Cac khai niem da neu rat chung 
chung. mo hd kbd hieu. khd djnh lugng. kho 
xac djnh rd ranh gitii. Day cd the ndi la 
nhiing ke bd cho nhirng hanh vi lacb luat vi 
vy Igi. vi tinh cam ca nhan.... va bau qua 
cudi ciing la ky cuong phep nudc khdng 
nghiem. xa hdi dan dan xuat hien nhieu hien 
tugng vi pham phap luat. bat cdng ngay cing 
phd bien. 

Ddi ngu can bd. cdng cbflc hien nay yeu 
ve pham chat, tinh than trach nhiem. ning 
lire chuyen mdn. ky nang banh chinh; loi 
sdng quan lieu, cd hanh vi tham nbung, sach 
nhieu nhan dan. He tbdng banh chinb chua 
ddng bd. ebdng cheo. thieu thdng nhat, thti 
tuc banh chinh rac rdi. phien ha cho ngudi 
dan ndi chung va cac don vi kinh te ndi 
rieng. Td chirc bd may cdn cdng kenh, chua 
cd sy tinh gian hgp ly. chi phi cho cac co 
quan binb chinb van rat ldn. Bd may banh 
chinh ngay cang cd xu budng each ly ddi 
sdng dan su. kbdng gan bd vdi nhan dan. 

Trudc thuc te ndi tren, de xay dung mpt 
chinb quyen trong sach vung manh, dap flng 
yeu cau cua cdng cudc cdng nghiep hda, 
bien dai bda dat nudc bien nay tbi didu quan 
trgng nbat la phai dya vao y chi cung nhu 
nang lire td chirc dieu banh. trong dd nhan to 
con ngudi - can bd. cdng chuc nha nudc 
ddng vai trd chu chdt. Ve vin dd nay thi 
kinh nghiem cua nba Le qua cac quy djnh ve 
quan che la nhung bai hgc kinh nghiem dang 
suy ngam. 
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- Ke thua cdc gid tri tien bg ve quan 
die cda QTHL trong xdy dung Nhd nwdc 
vd phdp lugt a nudc ta hien nay 

Trudc day. kbi Viet Nam bit diu cdng 
cudc cai tao va xay dimg chu ngbia xa hdi. 
chflng ta quan niem tat ca nhung gi dii la vat 
chat hay tinh than cua thai ky phong kien 
deu la nbung thir bu bai. bat cdng can phai 
xda bd. nbung ngay nay kbi chung ta nhin 
nhan lai nbung tbanb qua cfla cha dng ta da 
dat dugc tbi mdi thay rd gia trj ldn lao ciia 
thdi dai. Dac biet kbi nghien cim cac gia trj 
trong quy djnh ve quan cbe cua QTHL tbi 
chflng ta thay: "Ben canh tinh giai cap. tinh 
xa hdi khach quan, tinh be tbdng pbap luat 
cdn cd tinh ke thfla. Su ke thfla cfla phap luat 
khdng chi dugc the bien d sy ke thira tu kieu 
phap luat nay sang kieu pbap luat khac ma 
cdn la sy ke thira trong sudt chieu dai cfla Ijch 
sfl nha nudc va nhan loai. Trudc kia cd mdt 
thdi do chi nlian manh va rang budc mdt 
chieu ve tinli giai cap cua phap luat, trong 
khoa bpc pbap ly xa hdi chu ngliTa ngudi ta 
da cd sy quan tam kbdng thoa dang ve van de 
ke thua trong phap luat. Ngay nay, nghien 
cim tinh ke thira cua pbap luat la mdt viec 
lim quan trgng ca ve phuong dien ly luan va 
thyc tien. Sy ke thua trong phap luat dugc the 
hien tren nhieu phuong dien kliac nhau: Nghe 
thuat su dyng pbap luat trong quan ly con 
ngudi va xa bgi, pham vi muc dp, lieu lugng 
can thiep cfla pbap luat via ddi sdng xa hdi, 
ve khoa hpc phap ly, ky thuat phap ly, nhung 
nguyen tic phap ly - ky thuat"". 

Budc diu nghien cuu ve quan che trong 
QTHL, chung tdi xin dua ra mdt vai suy 
nghT vd sy kd thua nhung thinh tyu cua nha 
Le trong ITnb vuc quan ly quan lai nhu sau: 

- Viec qui djnh thudng. phat nghiem 
minh ddi vdi quan lai trong QTHL li bii bpc 
nham nang cao tinh giao due. rin de phdng 
ngira cac vi pham phap luat cua can bd. cdng 
chirc trong Nba nudc ta bien nay, qua dd thu 
but nhan dan vao phong trao dau tranh 
phdng, ebdng cic tpi pham ve quan chirc va 
cac hanh vi vi pham phip luat ndi chung. 

- Hinh phat, cac bien phap xfl ly ndi 
chung ddi vdi can bd, cdng chuc lgi dyng 
chirc quyen cd hinb vi tham nbung can pbai 
du dp nghiem kbac nham duy tri ky cuong 
xa hdi, nang cao y thuc dao dire xa hpi, 
luong tam nghe nghiep cua nbung ngudi 
dam nban cac cdng viec nha nudc. 

- Dao tao nhan tai phii gin lien vdi viec 
sir dyng nhan tai, tranh tinh trang dao tao 
xong lai kbdng diing hoac dung kbdng dung 
vi tri gay ra tinh trang lang phi nban tai. 
Ddng thdi uu tien dao tao nhan tai trong 
nbung ITnb vyc, nganh bj thieu byt, ban cbe 
dao tao trong nbung nginh. ITnb vuc da cd 
dii de khdng gay ra tinh trang lang phi nban 
tai va anh budng den ngan sach nba nudc. 

- Nghiem tiic trong viec tuyen chpn, bd 
nhiem vi su dyng can bd. cdng chirc ddi vdi 
cac vj tri can thiet. Ddng thdi quy dinb trach 
nhiem cfla tirng cuong vj cu the cfla dpi ngu 
cin bp, cdng cbflc; chu trpng den phuang 
thirc thyc hien, kiem tra, giim sat qua trinh 
thyc thi cdng vu cua dpi ngu cin bd, cdng 
cbflc. 

- Chuyen ddi nep suy nghT tfl "nen binb 
cbinb cai trj" sang "nen banh cbinb phyc vy". 
Trong mpi boat ddng cfla Nba nudc deu pbai 
xuat pbat tren quan diem nay va nang nd len 
thinb mpt nguyen tic bat di bat dicb ddi vdi 
can bd. cdng chirc nha nudc. 

' Hoan" Thi Kim Qui, Mpt s6 vSn de ve siJ- dieu chinh phap luat thdi nha Le trong Quoc trieu Hinh luat, in trong 
'Le Thanh Tong con ngudi va su nghiep", N.\b. Dai hpc qudc gia Ha Npi, 1997, tr, 139, 
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