
AP DUNG CAC NGUYEN TAC CUA TO TUNG DAN SlT 
TRONG GIAI QUYET TRANH CHAP LAO DONG VA 

MOT SO VAN DE DAT RA 

He thdng cic nguyen tic co ban cita 
td tting dan sir (TTDS) dugc ghi 

nhan trong Bp lual Td tiang Dan sir nam 2004 
(BLTTDS) gdm hai nhdm chinh: 1) Nhdm 
cac nguyen tic chung cua phip luat td tung; 
2) Nhom cic nguyen tic dac thit ciia td lung 
dan sir. Cac nguyen tic dac thit ciia TTDS 
phan inh sir khac biet gitra TTDS vdi cic 
hinh thirc td tiing khic; dd li sir khac biet ve 
npi dung ciia quy trinh td tung, npi dung cic 
hoat dpng td Uang, vd quydn va nghia via cita 
mOi chit the trong quan he td titng. 

Cic nguyen tic dac thit cita TTDS dupc 
quy dinh trong BLTTDS bao gdm; Quydn 
yeu ciu toa an bao ve quydn va Ipi ich hpp 
phap; quyen quyet dinh va tU dinh doat cua 
duong sta; cung cap chirng cir vi chirng minh 
trong TTDS; hoa giii trong TTDS. Nhtrng 
nguyen tic dac thit cita TTDS la tu tudng chi 
dao xuyen sudt loan bp npi dung cita 
BLTTDS, CO tinh chit quyet dinh, chi phdi 
loan bp npi dung cita cac phin, chuang, didu 
ciia Bp luat nay; ddng thdi la tu tudng chi 
dao dd'i vdi loan bp hoat dpng TTDS. 

Cac nguyen lic eg ban, dac thti ciia 
TTDS trong BLTTDS dugc xay dirng tien eg 
sd tu duy mdi ve TTDS. Do dd, viec ip dtang 
cac nguyen tic nay trong thiic tien to tiang 
cung doi hdi phai ddi mdi vd quan didm 
nhan thirc va ap dting phip luat. Thirc lien ip 
diing BLTTDS vio giai quyet cic tranh chip 
lao dpng tai toa in trong nhirng nam qua cho 
thay; Viec ddi mdi tu duy, thay ddi nhan 
thirc va thdi quen trong boat dpng ap dung 
phap luat giai quyet tranh chip lao dpng cin 
CO mpt qua trinh. 

Tda Lao ddng. Tda an nhan dan tdi cao. 

Phcim Cong Bdy* 

1. Ap dung nguyen tic "Quyen yeu 
cau tda an bao ve quyen va Igi ich hgp 
phap" 

Npi dung ca ban ciia nguyen tic nay la 
bio dam cho moi id chirc, ci nhan khi co can 
cir cho ring quyen va Ipi ich ciia minh bi 
xam pham, thi deu cP co hpi yeu ciu tda in 
can thiep de bao ve quydn vi Ipi ich hpp 
phip. Nguyen tic nay ddi hdi phip luat ve 
thii luc giai quyet tranh chip tai tda in phii 
thdng thoang, dan giin, tien Ipi cho cic chii 
thd trong quan he lao dpng khi hp thiy cin 
phii yeu ciu loa an can thiep. 

Quydn yeu ciu tPa in bao ve quydn va 
Ipi ich hop phap la mpt quydn co bin cita 
cdng dan trong xa hpi dan sta. Toa in vdi tu 
each la mpt td chirc dai dien cho Nha nudc 
dupc giao nhiem vti tiep nhan vi giai quyet 
yeu ciu ciia cdng dan. Do dP, vd nguyen tic, 
cdng dan chi cd nghTa via dua ra yeu cau ddi 
vdi toa an; con viec tiep nhan, giai quyet yeu 
cau dp nhu the nao la nghia vu ciia tPa in. 
Cac quy dinh ciia phap lual, dii la dudi hinh 
thirc nao, do co quan nao ban hanh, cung ddu 
nhim vao muc tieu lam the' nao dd cdng dan 
dupc thtac hien diy dii quydn yeu ciu tPa an 
bao ve quydn va Ipi ich hpp phip. Trong 
BLTTDS, cac quy dinh chii ye'u lien quan 
den viec bao dam quydn yeu cau toa an bao 
ve quydn va Ipi ich hop phap bao gdm; Quy 
dinh vd quydn khdi kien (Didu 161), quyen 
phan id (Didu 176), vd thit liic npp don kien, 
ihii ttac phan td (Didu 164 den Didu 166) va 
cic quy dinh khac cd lien quan nhu quy dinh 
vd thim quydn ciia tda in, ve thdi hieu khdi 
kien, vd tra lai don kien va khieu nai vice tra 
lai dgn kien. 

Nghien ciru npi dung cic quy dinh cita 
BLTTDS lien quan den nguyen lic "Quydn 
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yeu cau tda an bio ve quydn va Ipi ich hpp 
phap" va thtac iidn giii quye't tranh chip 
lao dpng tai tPa in, thi thiy ring: Cac quy 
dinh nay nhin chung con khi rudm ri , 
phiic lap, khd hieu vi khd ap dtang ngay ci 
vdi cac toa an. 

Thiic tidn ip dung cac quy dinh lien 
quan den quydn khdi kien, thii ttac khdi kien 
via an cho thay cac quy dinh cita phip luat vi 
nang lire ap dting phap luat ciia cac toa in da 
ban che dang kd quydn ciia ngudi lao dpng 
(NLD) va ngudi sir dung lao dpng (NSDLD) 
trong viec yeu ciu toa in giii quye't vu viec 
tranh chap. Tmh trang xay ra khi pho bie'n 
trong thtac tien td lung lao dpng la toa in 
khdng chap nhan don khdi kien vi cac ly do 
nhu "thdi hieu khdi kien da he't", hoac "chua 
CO dil didu kien khdi kien", hoac "vu in 
khdng thupc thim quydn giii quye't ciia tda 
an". Do la nhtrng can cir tri lai don kien 
dupc quy dinh tai Didu 168 BLTTDS va 
cting la nhung van dc cPn dang giiy nhidu 
tranh luan ca trong nghien ciru va thirc tien 
id tiing. Sau khi nhan dupc thdng bio tri lai 
don kien, ngudi khdi kien khieu nai vupl cip 
ddn Toa an nhan dan tdi cao. Chi sau khi co 
van ban tra loi cita Toa an nhan dan td'i cao, 
thi vu kien mdi dupc loa in cip so thim ihta 
ly giai quyei. 

2. Ap dung nguyen tac "Quyen quyet 
dinh va tu dinh doat cua duong sU" 

Didu 5 BLTTDS quy dinh; 
"1. Difcfiig sif CO quyin qtiyi't dinh viic 

khdi kien, yiu cdu loa dn co thdm quyen gidi 
qttyii vu viic ddn sif. Tod dn chi thu ly gidi 
qtiyi't VII viic ddn sif khi cP dan khdi kien, 
dan yiu edit ciia duang sif vd chi gidi quyi'l 
irong phgm vi dan khdi kien, dc/n yiu cdu dP. 

2. Trong qua trinh gidi quyi'l vu viic ddn 
sif, cdc duang sif co quyen chdm din, ihay 
ddn yiu cdu cita minh hoac thoa ihticin vdi 
nhau mpt cdch lif nguyin, khdng trdi phdp 
ludt vd dgo difc xd hpi". 

Day li mpt nguyen tac co ban, dac thti 
cita TTDS. Nguyen tac nay xuit phat tir bin 
chat ciia cac quan he vd dan su, kinh doanh. 

thuong mai vi lao dpng, dP la viec xic lip, 
thay ddi bay chim dirt quan he phip luat deu 
dtaa trdn ca sd tir nguyen, thoi thuan, binh 
ding va tir chiu trich nhiem cita duong sir. 
Trong td lung, quyen quye't dinh vi tir dinh 
doat CLia duong sir bao gdm: Quydn quyei 
dinh viec khdi kien bay khdng khdi kien, 
quydn riit don kien, quydn thay ddi, bd sung, 
rut yeu ciu khdi kien vi quydn tu nguyen 
thoi thuan vdi nhau. 

Vd bau qui phip Iy phat sinh ttr viec 
thuc hien quydn quye't dinh va tu dinh doat: 
Khi ducmg sta cd don khdi kien, thi toa in 
mdi thii ly va giii quye't vu in; khi duong sir 
thay ddi, bd sung ydu ciu khdi kien, thi toi 
in chi giii quye't trong pham vi yeu ciu da 
dugc thay ddi; ne'u duong sta riit dgn kien, thi 
toi an cham dih viec giai quydt via kien; neu 
cic ben duang su tta nguyen thoi thuan vdi 
nhau vi sir thoi thuan dd khdng trii phap 
luat va dao due xa hpi, thi toa in ghi nhan stJ 
thoa thuan dP va cung chim dirt viec giai 
quye't vu kien. 

Thuc tidn ip dtang nguyen tic nay trong 
giai quye't cic tranh chip lao dpng cung da 
dat ra mpt sd van de sau day: 

-I- Xic dinh pham vi yeu ciu ciia ngudi 
khdi kien va nhtrng vin dd ma toi in phai 
giii quye't trong vu in lao dpng. Dd'i vdi 
tranh chip lao dpng, pham vi cic van dd ma 
toi in phai giai quye't phai dupc bieu tren ca 
hai khia canh la giai quye't cic van de thupc 
quan he phap luat dang tranh chip va cac 
yeu cau cu the ciia ngudi khdi kien. Vi du: 
NLD chi khdi kien vd viec bi sa thii; trong 
dan kien chi neu ra yeu ciu chung li de nghi 
tda in giai quye't viec sa thii trii phip luat, 
bupc NSDLD phai tri tidn lugng con thieu. 
Theo quy dinh cita Bp luat Lao dpng 
(BLLD), thi nhirng vin dd ma toa in phai 
giai quye't bao gdm; Cic vin dd thupc pham 
vi ciia quan he tranh chip vd ky luit sa thai, 
nhu; Huy hay khdng buy quye't dinh sa thai; 
ndu quyet dinh sa thai la trii phip luat, thi co 
bupc NSDLD phai nhan NLD trd lai lam 
viec hay khdng, cd pbii bdi thudng tidn 
Iuong va cic quydn lgi hgp phap khac trong 
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Ihdi gian bi sa thai hay khdng. Trudng hgp 
NLD ttr nguyen khdng trd lai lim viec, thi 
giai quydt cac quydn lgi cho NLD khi chim 
diit hpp ddng lao dpng (HDLD) nhu the nao. 
Ngoai cic vin dd thupc npi dung ciia quan 
he phap luiit tranh chap nhu neu tren, loa an 
con phai giai quyei yeu ciu doi tidn luang 
con thieu. Ngupc lai, cung tiong vu kien vd 
ky luat sa thai, ne'u trong dan kien, NLD chi 
yeu cau toa an buy quyet dinh sa thai, bupc 
NSDLD phai bdi thudng do sa thai trii phap 
luat va giai quyet che dp trp cip dd chim dirt 
HDLD, thi toi an phii can cir vao yeu ciu cu 
the do de giai quye't, nghia li khdng bupc 
NSDLD phai nhan NLD trd lai lim viec, vi 
NLD khdng co yeu ciu. Nhu vay, vin dd dat 
ra trong giai quyet cic tranh chap lao dpng li 
trach nhiem xem xet, giai quye't cac vin dd 
phat sinh trong quan he lao dpng li thupc vd 
toa an, chir khdng phta thupc vio viec cic 
ben CO yeu cau hay khong. Trong tranh chap 
lao dpng, quyen \a nghia vu phal sinh tir 
quan he tranh chip khac vdi yeu cau giii 
quyet tranh chip; mpt so quydn Ipi ciia NLD 
la hau qua phap ly phat sinh tir viec sa thai 
hoac cham din HDLD trai phap luat, mac dit 
NLD khong neu yeu ciu cu the, tPa in vin 
phai xem xet va quyet dinh, vi dta; Quydn Ipi 
vd bao hiem xa hpi, khoan bdi thudng do sa 
thai, don phuang chim dirt HDLD trii phap 
luat, trp cap thdi vice. Trong thitc tidn xdt 
xir, vi quan niem vd pham vi yeu ciu khdng 
to rang, nen cd nhidu trudng hpp toa in 
khong xem xet giai quyet bet cic vin de 
trong quan he tranh chap vi cho ring NLD 
khong CO yeu ciu. 

+ Ve sir tta nguyen thoa thuan giiia cac 
duong sir, BLTTDS quy dinh su thda thuan 
giira cac duong sir ndu la tu nguyen, khdng 
trai phap luiit va dao dire xa hpi thi mdi dupc 
loa an cdng nhiin. Vi khai niem "trii phip 
luat" CO npi ham tuang ddi rpng, nen tiong 
Ihirc tidn giai quyet cac tranh chip lao ddng 
cung dii CO nhirng quan didm khic nhau. Vi 
du; NLD khoi kien vd viec bi sa thii trii 
phap luiit; trong qua trinh giai quyet vu in, 
NLD va NSDLD tir nguyen thoi thuan vdi 
nhau vd viec NSDLD se nhan vi bd tri cho 

NLD lam cdng viec cu, NLD rut lai yeu cau 
ddi bdi thudng tien luang trong thdi gian 
khdng dupc lam viec. Trong thuc te. cP 
trudng hpp toa in chip nhan sta thoa thuan 
nay, nhung ciing co khdng il trudng hpp loa 
in khdng chip nhan, vi cho rang sta thoi 
thuan dd trii vdi quy dinh tai Didu 41 cita 
BLLD va lam thiet hai den quydn Ipi cita 
NLD. Hoac ddi vdi npi dung tranh chap vd 
quydn Ipi bao hiem xa hpi; vi NSDLD khong 
trich khoan phai npp ciia NLD vi thuc hien 
thu tuc de NLD tham gia bio hidm xa hpi 
bat bupc. Khi toa an giii quye't viec tranh 
chap, cac ben thda thuan vdi nhau dd 
NSDLD thanh loan trirc liep cho NLD loan 
bp khoin bio hidm xa hpi, thay vi truy npp 
cho CO quan bao hiem xa hpi, nhung co toa 
in khdng chip nhan sir thda thuan nay. 

Theo quy dinh tai khoan 1 cita Didu 41 
BLLD thi ti-ong Irudng hgp NSDLD don 
phuong chain diit HDLD trai phap luat thi 
phai nhan NLD trd lai lam viec va phat bdi 
thudng cho NLD khoan tidn tuang irng vdi 
tidn luang trong thdi gian khOng dugc lam 
viec. Dd'i chieu vdi quy dinh nay. thi sir thoa 
ihuiin ciia cic ben li khdng diing vdi quy 
dinh ciia BLLD. Tuy nhien, chiing tdi cho 
rang toa an can chap nhan sir thoa thuan nay; 
bdi le, ban chat cita su thoa thuan la sta 
nhugng bp dd dung hoa Ipi ich gitra cac ben; 
giiip cac ben duy tri dupc quan he lao dpng. 
Khi cic ben da tu y thirc dupc quydn, Ipi ich 
ciia minh va tta nguyen chip nhan, thi toa in 
khdng the khdng chap nhan. 

3. Ap dung nguyen t ic "Cung cap 
chung ciir va chiirng minh trong td tung 
dan sir" 

Npi dung CO ban cita nguyen tic quyen 
va nghia via cung cip chirng cir vi chirng 
minh trong BLTTDS bao gdm cac van de 
nhu; 

- Duang sir co yeu ciu toa an bao ve 
quydn \'a Ipi ich hpp phap ciia minh phai dua 
ra chirng cir dd chirng minh cho yeu ciu do 
li cP can cir va hpp phap; 

- Duong sir phin ddi yeu cau cua nguiri 
khic dd'i vdi minh phai chirng minh su phan 
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ddi dd Ii cd can cii vi phii dua ra chirng cti 
de chung minh; 

- Duong sia cd nghia vu dua ra chirng cir 
dd chirng minh ma khdng dua ra dugc chiing 
cu hoac khdng dua ra dii chiing cii thi phii 
chiu hau qua ciia viec kbdng chirng minh 
dugc hoac chirng minh khdng diy dii dd. 

Trong thirc tidn td tung, vin dd cbiing 
minh vi cung cap chiing cir cdn cd nhiing 
quan diem nhan thirc vi ip dtang phip luit 
khac nhau. 

Quan niem vd nghia vii chirng minh. 
Chirng minh la lim sing td sta that khich 
quan cita via tranh chip dua tren co sd cic 
chiing cii'. Theo nguyen ly dd, trong tranh 
chap dan su ndi chung, cic ben duong sta 
phai cung cip chiing cii dd chirng minh cho 
yeu ciu cita minh. Nhung dieu dd kbdng cd 
nghia li kbi duong sir kbdng cung cip dugc 
chirng cti, tbi viec chirng minh chim dirt. Kbi 
duong sir kbdng cung cap dugc chirng cti thi 
dd'i tugng cin phai chirng minh vin tdn tai. 
Vdi tu cich li chit the cd nghia vu lim sing 
td sir that cita vu tranh chap, tda in phai cd 
trich nhiem chirng minh. Ke ci khi duong su 
da cung cap dugc chiing cir va da thtac hien 
nghia via chirng minh, thi cting khdng loai trir 
trach nhiem chiing minh ciia tda in. Viec 
chiing minh cita tda an thirc chat la kiem tra 
linh diing din ciia ke't qui chirng minh ciia 
cac ben tranh chip. Ke't qui chirng minh ciia 
tda an mdi li eg sd dd ket luan vi ra phin 
quyet vd vu tranh chip. 

Trong thtac tien giai quye't cic via in dan 
sir ndi chung va thtac tidn giii quyet tranh 
chip lao dpng ci nhan tai toa in nPi rieng, 
cic thim phin thudng tuyet dd'i bda vai trd 
chirng minh cita duong su vi tda in ra phan 
quye't chii ye'u dua vio ke't qui chirng minh 
ciia duang su. Dudi day li mpt vi dti: 

Vit tranh chap vd ky luat sa tbii giira dng 
Nguydn V vdi Cdng ty cd phin XP Hi Npi, 
do dng V khdi kien. Trong vu in nay, dng V 
bi xir ly bing hinh thirc sa tbii vi Iy do tu y 
bd viec khdng cd ly do chinh ding theo quy 
dinh tai diem c khoin 1 Didu 85 BLLD. Qui 
trinh giai quye't vu in, phia hi dan chirng 

minh Ii dng V d i khdng cd mat lai nai Iam 
viec ma khdng cd ly do chinh ding. Ve phia 
dng V, ngoii cudn sd y ba trong dd cd ghi 
"sau 10 ngay khim lai", dng V khdng cd 
chiing cir nio khic de chiing minh ly do nghi 
viec. Tda cip so thim va phiic thim can cir 
vio bing chim cdng, thdng bio ciia phan 
xudng vd viec dng V khdng de'n lim viec va 
van ban cua cdng ty thdng bao cho dng V 
de'n lim viec de ket luan dng V tir y bd viec 
khdng cd Iy do chinh ding. Qui trinh xem 
xet lai via an theo thii tiac giim ddc thim, 
Chinh in Toi in nhan dan td'i cao nhan thiy 
trong thdi gian ving mat tai cdng ty, dng V 
dang didu tri benh theo chi dinh cua bac si; 
benh vien cho dng V nghi dm budng che dp 
bio hiem xa hpi. Mat khic, trudc khi dng V 
nghi dm, Cdng ty cd phin XP da don phuong 
didu dpng ong V sang lim cPng viec khic 
trii nghd. Khi nhan dupc quye't dinh didu 
dpng, Png V da khieu nai; trong thdi gian 
chd cdng ty giii quye't khieu nai, dng V nghi 
didu tri benh. 

Nhu vay, trong vu in nay, Cdng ty XP 
Ha Npi sa thai Png V Ii trai phip luat, nhung 
hai cap tda an d i khdng the hien vai trd trich 
nhiem lam sing td sir that vd trudng hgp nghi 
viec cua dng V mi chi dua tren chiing cir va 
viec chirng minh cua cic ben de ra phin 
quyet. Via in nay da bi Chinh in Toi in 
nhan dan td'i cao khing nghi theo trinh tU 
giim ddc thim; Hpi ddng xet xir giim ddc 
tham da quyet dinh hiiy ban in so thim, 
phiic thim de xet xu lai. 

Ve nghia vu chirng minh vi cung cap 
chirng cir cita cic duong sir: Trong quan he 
gitra cic ben tranh chip, nguyen tic la ben 
nao cd nghia vu thi ben dd pbii cbiing minh. 
Quan he lao dpng tuy cung li mpt loai quan 
he song vu, nhung quydn, nghia vu cua cac 
ben dan xen vdi nhau vi didn ra trong mdt 
qui trinh, dudi su quin ly cua NSDLD. Do 
dd, viec xic dinh nghia vu ciia cic ben la 
kbi phiic tap, ddi hdi thim phin phii cd 
nhtrng kie'n thiic nhat dinh ve quan he lao 
dpng. Trong quan he lao dpng, nhin chung, 
NLD chi CO nghia vu chirng minh di thuc 
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hien nghia vu lao dpng theo HDLD, ngugc 
lai NSDLD phai chirng minh viec thtac hien 
cac nghia vu bao dam cho qui trinh thuc 
hien HDLD ciia NLD, trong dP cd nghia vu 
tra tidn cPng lao dpng diy dii vi dting theo 
quy dinh ciia phap lual lao dpng. Trong thuc 
te, CO nhidu via in tPa an lai yeu ciu NLD 
phai chirng minh la chua dupc tri luong. Vi 
dti; Trong via in ve don phugng cham dirt 
HDLD giira dng Pham Van D vdi Cdng ty 
HT, Hpi ddng xet xir yeu ciu dng D chirng 
minh la chua dupc tri luong; trong via tranh 
chap gitra ba Nguydn Thi A vdi Lien hiep 
Hpp tac xa thuang mai va dich vu TB, Hpi 
dong xet xir nhan dinh la ba A khdng chirng 
minh dupc viec Lien hiep Hpp lic xi thuang 
mai va dich vu TB khdng tra tidn luang ttr 
thing 4 den thing 10/2005, v.v. 

Vd cung cap chirng cir; Ngay ci khi toa 
an da xac dinh dting nghia via chirng minh, 
thi ket qua chirng minh cPn phta thupc vao 
kha nang cung cap chung cir ciia ben co 
nghia vti chirng minh. Trong thirc te ddi 
sdng, khdng it nhtrng trudng hop vi vi nhidu 
ly do khac nhau, ben co nghia vu chirng 
minh khdng cung cip dupc chirng cti, Trong 
tranh chap lao dpng, trudng hpp NLD khdng 
cung cap dupc chiing cir la bieu hien phd 
bien. Khi quan he lao dpng dupc xac liip, va 
trong qua Irinh Ihirc hien quydn, nghia vu 
theo hpp ddng, NSDLD cP quydn td chirc, 
quan ly, didu hanh boat dpng lao dpng. Dt 
thirc hien dupc chirc nang quan ly, NSDLD 
thiet lap va nim ti-ong tay cic cdng cu quan 
ly, bp may quan ly. Chirng cir thd hien trong 
cac hoat dpng quan ly, cic qui trinh quin ly 
cua chinh NSDLD. Khi xay ra tranh chip, 
NSDLD sir dung chiing cir do chinh hp quin 
ly; con NLD thi khdng phai luc nio cQng cd 
kha nang xac lap, cung cip chirng cir cho toa 
an. Thiac te quan he lao dpng cho thiy li 
trong rat nhidu trudng hpp, NSDLD co hanh 
vi Xcim pham ddn quydn va Ipi ich hop phip 
cita NLD; khi khdi kien, NLD khdng the cd 
dupc nhirng chirng cir can thiet dd chirng 
minh ting NSDLD da thiac hien hinh vi xam 
pham den quydn \a lgi ich hpp phap ciia 
minh. Vi dta; NSDLD quyet dinh bing ldi 

ndi vd viec chim dirt HDLD dd'i vdi NLD, 
ddng thdi khdng cho NLD vao nai lam viec. 
Khi NLD khdi kien vd viec bi don phucng 
chim dirt HDLD trii phip luat, nhung khdng 
cd dugc chirng cir de cbiing minh la minh bi 
don phuong cham dirt HDLD, vi NSDLD 
khdng ra van bin, cung khdng xac nhan viec 
cim NLD vio nai lim viec. Trong khi dd, 
bing the chim cdng, NSDLD hoan toin cd 
khi nang chirng minh li NLD da tu y bd 
viec. Hoac trong trudng hgp NLD phai lam 
them ngoai gid nhung khdng dugc tri tidn 
lueng lam them gid. Khi khdi kien ra toa in, 
NLD khdng thd cd dugc chiing cir de chirng 
minh viec di lam them ngoai gid. Trudng 
hgp nay, neu NSDLD khdng thira nhan viec 
NLD da lam them ngoai gid, thi yeu ciu ddi 
tidn lam them ngoai gid ciia NLD se khdng 
dugc chap nhan vi khdng cd co sd vd mat 
chirng cii. 

Vd sir dtang chirng cir; Trong giai quyei 
tranh chap lao dpng, chirng cu tir ldi khai ciia 
ngudi lam chirng co y nghia rit quan trong. 
Tuy nhien, trong thirc te, viec sir dung chirng 
cir nay con rit ban che vi ban than nguoi cP 
kha niing lim chirng ciing la ngudi khdng 
binh ding trong quan he lao dpng; hg cP thd 
mit viec lam do viec lam chirng chdng lai 
NSDLD. Ngupc lai, NSDLD cP dii kha nang 
cung cap cho tda in chirng cit tir sir lam 
chirng ciia nhidu ngudi mi NSDLD cho la cP 
Ipi cho hp. Vi du; Trong vu kien vd sa thii 
giira anh Mac Van D vdi Cdng ty cd phin 
giim dinh T; tai phien toa so thim ngiy 
04/12/2009, toa in nhan dan thanh phd H da 
chip nhan dd nghi cita Cdng ty T va da trieu 
tap 8 ngudi lim cbiing den phien Ida; gdm 
Phd giim ddc cdng ty, cic Trudng, Pho 
phdng. Ban ciia cdng ty - dd khdng phai la 
nhirng ngudi biet dupc cic tinh tidt lien quan 
den vu in. 

Ngoai ra,' trong didu kien tranh tting 
cdng khai tai phien tda dang ngay cang dupc 
dd cao thi viec trinh bay trudc tda in vd cac 
tinh tiet, su kien lien quan, cung nhu quan 
diem vd viec danh gia cac chirng cir la mpt 
trong nhtrng bao dam quan trpng de bao ve 
quydn va Ipi ich hop phap ciia NLD. Trong 
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didu kidn hien tai, do trinh dp van hPa phip 
ly, nang luc thirc hien quydn va nghia vu 
trong id tung cita NLD con nhidu mat ban 
che; cic boat dpng trp giiip phip ly ttr cic td 
chiic dai dien lai chua phat tridn; chinh vi 
vay ma trong nhidu trudng hpp, NLD thua 
kien vi khPng co chirng cir, khdng chiing 
minh dupc viec vi pham cua NSDLD. 

Ttr nhtrng phan tich vd chirng minh vi 
chirng cu trong thuc tidn giii quye't cic tranh 
chap lao dpng ci nhan tai toa in, co the riit 
ra nhan xet; Trong tranh chip lao dpng, kha 
nang cung cip chiing cir vi chirng minh cita 
NLD rat ban che, do dP khdng the ap dung 
Cling nhic nguyen tic chung \i nghia vu 
chirng minh vi cung cip chirng cir nhu trong 
giai quyet cac tranh chip dan sir thdng 
thudng. Tiong giai quyei tranh chip lao 
dpng, ben canh nghia via chirng minh \ i 
cung cip chirng cir ciia cac ben duong su thi 
phap luat can phai xic dinh ro Irich nhiem 
thu ihiip chirng cir va chihig minh cita tPa an. 
Ddng thdi, cin cd nhtrng giii phip tich circ 
ming cao nang lire cita dpi ngu thim phin, ci 
trong nhiin thiic vi trinh dp, ky nang dinh 
gii chirng cir, ip dung phip luat trong giii 
quyet tranh chap lao dpng. 

4. Ap dung nguyen tac "Hoa giai" 

Dieu 10 cita BLTTDS quy dinh; "Toa in 
CO trich nhiem tie'n hanh bPa giii va lao didu 
kien thuan Ipi dd cic duong sta thda thuan 
vdi nhau vd viec giii quyei vu viec dan sir 
theo quy dinh ciia Bp luat nay". Day la 
nguyen tic thd hien ban chat ciia cac quan be 
dan sir, li bidu hien cu thd ciia nguyen tic 
quydn ty dinh doat cita ducmg sir. Cac ben tu 
nguyen cam kei xic lap quan he dan sir; do 
dp, khi xiy ra tranh chip thi viec giii quyet 
trudc hei cung phii thdng qua su thuong 
lupng, hoi giai. Khi vice tranh chip dupc 
dua ra giai quyei tai cic ca quan, td chirc cd 
thim quydn, thi cic ben vin cd quydn 
thuang lupng, hPa giii vdi nhau; co quan, td 
chirc giii quyei tranh chip lao dpng cP trich 
nhiem lien hinh hPa giii; chi khi hPa giai 
ma khdng cd ket qui mdi can cir vao quy 

dinh cLia phip luat dd phan dinh dting, sai va 
ra quyei dinh. 

Dd'i vdi tranh chip lao dpng, boa giai co 
y nghia thuc tidn to Idn. Vd mat ly thuyet, 
khi d i xic lap quan he lao dpng, cic ben ddu 
mong mudn quan be lao dpng ludn dn dinh, 
linb manh; tranh chip Ii didu nim ngoii sir 
mong mudn cita ci NLD vi NSDLD. Trong 
thuc tidn ddi sdng lao dpng, tranh chip lao 
dpng true tie'p gay ra nhirng tdn thit vd vat 
chit vi tinh thin cho ci bai ben. Nhung viec 
giai quyei tranh chip lai khPng chi nham 
khdi pbitc quydn vi Ipi ich hpp phip bi xam 
pham, ma con la tao ca hpi cho cic ben tranh 
chip giii quyei dupc mau thuin vi xung dpt, 
dd cP the tie'p tuc duy tri quan be lao dpng. 
Dd dat dupc muc tieu do, sir phin quyei bing 
quydn Itac nhi nudc khdng phii la giii phap 
td'i uu. Xet ci tren phuong dien ly luan cung 
nhu thtac tidn giii quyei tranh chip lao dpng, 
boa giii li phuong thiic bieu qui nhit co kha 
nang giii quyei mau thuin, xung dpt gitra 
cic ben vi giiip cac ben duy tri quan he lao 
dpng. Chinh vi vay ma trong mpi qui trinh, 
ttr viec giii quyei cic bit ddng tai noi lam 
viec hay qui trinh giii quyei vu viec tranh 
chip tai cic eg quan, td chuc cd thim quydn, 
hoi giii ludn la giii phip dugc uu tien lua 
chgn. Phip luat lao dpng coi viec hoa giai 
tranh chip lao dpng li mpt nguyen tic co 
bin vi Ii mpt thit ttac bit bupc. 

Tai Dieu 158 BLLD da quy dinh: "Viec 
giii quyei cic tranh chip lao dpng dupc tien 
binh theo nhtrng nguyen tic sau day; 

1. Thuang lupng trirc tie'p, tu din xdp va 
tta quyei dinh cita hai ben tranh chip tai noi 
phit sinh tranh chap; 

2. ThPng qua boa giai, trpng tii tren CO 
sd tdn trpng quydn va Ipi ich cua hai ben 
tranh chip, tdn trpng Ipi ich chung ciia xa 
hpi va tuan theo phip luat...". 

Nhu vay, trong giai quyei tranh chip lao 
dpng tai Ida in, hda giii kbdng chi li mpt 
nguyen tic chung cita TTDS ma cPn li mpt 
nguyen tic dac trung co bin ciia giii quyet 
tranh chip lao dpng. Can cir cic quy dinh cita 
BLLD va BLTTDS, qui trinh thu ly giii quyei 
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VU an, toa in co nghia via thuc hien diy du thit 
tiic hoa giai, tao mpi co hpi va khuyen khich 
cac ben thuong lupng vdi nhau. 

Ngay tir khi xem xet viec thta ly vu an lao 
dpng, toa in phii kiem tra viec boa giai trudc 
khi khdi kien. Neu vu tranh chap thupc loai 
viec bit bupc phai qua hoi giai tai co sd, thi 
toa an chi thta ly giii quyet ne'u cac ben tranh 
chap da dua vii viec tranh chap ra boi giai va 
hoa giai khdng thanh, hoac co quan, td chtic 
CO tham quydn hoi giii khdng tie'n hinh hoi 
giai trong thdi ban quy dinh. Trong trudng 
hpp cic ben chua dua vu viec tranh chip ra 
hoa giai, thi toa in phii tri lai don kien cho 
ngudi khdi kien de hp yeu ciu hoi giii. 

Sau khi thu ly vu in vi trong sudt qui 
trinh chuin bi xet xir, toa in phai tao didu 
kien dd cac ben hoa giai vdi nhau bat cir thdi 
didm nao ciia giai doan chuin bi xet xir. Qui 
trinh hoi giai, thim phin phai chu dpng thiic 
day qua trinh thuong lupng, kien tri tie'n 
hanh viec hoi giii. Khi cac ben thuong 
lupng dupc vdi nhau, thi lien hinh lap bien 
ban hoa giai thanh vi ra quyei dinh cdng 
nhan su thoi thuan cita cic duong sir trong 
thdi han quy dinh. 

Hoa giai la mpt nguyen tic eg ban va co 
vi tri lit quan trpng trong thit ttac TTDS nPi 
chung. Nhung, vi hau qua phip ly cita hoa 
giai khdng phai la nhtrng phin quyei mang 
tinh ap dat, do dp, ca BLLD va BLTTDS ddu 
chi quy dinh nhung van dd lien quan de'n thii 
tiic, nhim bao dam linh hpp phip cho nhtrng 
thoa Ihuan gitra cac ben. Chinh vi phip luat 
khong CO nhirng quy dinh chat che ve chuin 
miac ciia cac hinh vi td tung trong qui trinh 
hoa giai, nen hieu qua hda giai phta thupc rit 
nhieu vao thai dp chii quan vi trich nhiem 
cita thim phan. Trong thirc te, sau khi thu Iy 
vu an, thdng thudng toi in tie'n hinb cic 
cong viec thu thap chirng cir (cdng viec nay 
chiem hau het thdi gian ciia giai doan chuin 
bi xdt .xir). Chi khi da thu thap khi day du 
chirng cir vi tien hinh nghien ciru hd so vii 
an xong, thim phin mdi td chirc phien hoa 
giai. Thirc tidn TTDS cung cho thay, hieu 
qua hoa giii vu an dan sir ndi chung cdn rit 

ban che; vi tai phien hoi giai, thim phan 
khdng phit huy vai trd chu dpng va tich cue; 
chi theo thdng le li nghe cic ben trinh biy, 
sau do hdi xem hp cP thoa thuan dupc vdi 
nhau hay khdng. Ne'u cic ben khdng thoa 
thuan dupc vdi nhau, thi ghi trong bien ban 
phien tda li "hoi giii khdng thinh". 

Trong giai quyet tranh chip lao dpng, 
viec hoa giai con dat ra nhirng dPi hdi cao 
ban dd'i vdi thim phan, ca vd kien thirc, ky 
nang, kinh nghiem vi y thirc trich nhiem. 
BLTTDS chi quy dinh nguyen tic chung la 
trong giai doan chuin bi xet xir, toi in cd 
trich nhiem tien hanh viec hoa giai. Nhu 
vay, viec td chtic cho cic ben hoa giii vio 
thdi diem nao, li quydn ciia thim phin, 
Trong giai quyei tranh chap lao dpng, cP 
nhidu loai viec tranh chip ma co hpi hoa giai 
thanh xuat hien ngay tir khi thim phan nhan 
dupc y kien tra ldi ciia bi don. Nhiing trucng 
hpp nay, tham phan cP the to chiic phien hoi 
giii. Tuy nhien, trong thtac te thi chua cd 
thim phin nao lim nhu vay. Do mau thuin 
bi keo dii them trong sudt thdi gian toi in 
chuin bi xet xir, sta thiet hai cita cic ben tang 
len, lim cho kha nang thuang lugng mit di; 
eg hpi hoi giai thinh khdng cdn nira. Do 
cung la mpt trong nhirng nguyen nhan din 
den ty le vu an hPa giai thinh trudc khi md 
phien tda vdn di thap, lai cd xu hudng ngay 
cang giam. 

Cic quydn va nghia via trong quan he lao 
dpng thudng lien quan vdi nhau rit chat che. 
Mudn viec hoi giii cd kei qui, tham phan 
cin tich rieng tirng npi dung tranh chip, 
ttmg yeu ciu khdi kien vi xic dinh thir tir 
hoi giii. Vl dta: Trong tranh chip vd ky luat 
sa thai, chim dih HDLD, thi thim phan cd 
the hoi giii viec sa thai, viec cham dirt 
HDLD trudc; bdi vi khi cic ben di thuang 
lupng dupc vdi nhau vd npi dung nay, thi cic 
yeu ciu khic cP the khdng phai hoa giai, 
hoac cic ben dd dang thuang lupng vdi nhau. 
Trong thirc te, rit hiem cd trudng hpp thim 
phin yeu ciu cic ben thuong lupng tirng npi 
dung. Dac biet la thim phin ne tranh viec 
tic dpng vao qui trinh thuang lupng bing 
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viec phd bie'n cho cic ben ve cic quy dinh 
cua phip luat co lien quan de cic ben tu lien 
he de'n quydn, nghia vu cua minh. 

Vd thu tuc hoa giii tai phien toa: 
BLTTDS khong quy dinh thu tuc hoi giai tai 
phien toa, nhung cP quy dinh viec thuang 
lug.ng gitra cic ben trudc kbi nghe cac duong 
sia trinh bay. Trong thuc tidn xet xtr, chi 
trong mpt sd it trudng hpp, vi vu viec tranh 
chap qui phuc tap, cic eg sd vd chirng cti vi 
can cii phip ly khdng rd ring, thi thim phin 
mdi chii dpng tao eg hpi cho cic ben hoa 
giii, tham chi cPn cP nhirng nd liac thiic diy 
cac ben thuang lugng, nhu trong vu tranh 
chap giira bi Le Thi L vdi Van phdng dai 
dien cita Ngan hang Phip tai Hi Npi, vu 
tranh chip gitra chi Le Minh vdi Van phong 
dai dien CAF Ha Npi, v,v.; cPn lai, biu hei 
cac thim phin chi hoi qua loa chieu le li cic 
ben cd thuong lupng dupc vdi nhau bay 
khdng va thdng thudng, cic ben tra ldi 
khdng. Khi mpt trong cic ben cP thien chi vi 
biy id y dinh cho hp thai gian bin bac de 
thuong lupng vdi nhau, thi thim phin khdng 
chap nhan. Didu nay cung da dugc hudng 

din tai Nghi quyei sd 02/2006/NQ-HDTP 
cua Hpi ddng thim phin Toi in nhan dan tdi 
cao la tai phien toi, ne'u cac ben tranh chip 
de nghi Hpi ddng xet xir cho hoan phien toa 
de hoi giii, thi toi in khdng chap nhin, 
Trong giai quyei cic tranh chap lao dpng, 
npi dung hudng din nay cd thd coi l i cirng 
nhic; chua thuc sir tao ca bpi cho cic ben 
tranh chip tu hda giai vdi nhau. 

Tdm lai, hda giii Ii mpt nguyen tic co 
ban cita TTDS vi Ii nguyen tic co tri tri dac 
biet quan trpng trong giii quyei tranh chip 
lao dpng. Tuy nhien, cic quy dinh eta the cita 
BLTTDS chua thtac sir dd cao vai trd cita hoa 
giii. Thu tuc hda giii trong BLTTDS va 
hudng din ciia Hpi dong thim phin Toa an 
nhan dan td'i cao chua phti hop vdi yeu ciu 
cua hda giii tranh chip lao dpng; thii ttac hoa 
giai trd nen hinh thiic. Ben canh dd, dpi ngti 
thim phin dugc giao giai quyei cic via tranh 
chip lao dpng chua nim vtrng vi van dung 
diy dil nguyen tic boa giii trong qui trinh 
giii quyei vu in; chua cd nhirng ky nang 
chuyen nghiep ve hda giai. Chinh vl vay, 
hieu qui bda giii vin con thap. 

(Tiep theo trang 44 - Mpt so vdn de qudn ly ...) 

Mpt li, khai thic vi sir dung tai nguyen 
hpp ly va tiet kiem. Nhi nudc cin co sir quan 
tam de'n van de bao ve da dang sinh bpc, bao 
tdn ngudn gien quy hiem. 

Hai Ii, sir dung ngudn tii cbinb, co che 
tii chinh phii hgp vdi didu kien va hoan canh 
dit nudc trcng titng giai doan. 

Ba ii, ke thira thinh qui kie'n iriic dac 
hiru, cic cdng trinh xay dung trong dd thi cd 
vi cd chinh sach phit trien ddng bp gitra dit 
dai vi dan cu trong hoan cinh vi didu kien 
mdi cita dat r.udc. Tiep ndi nhirng thanh tuu 

da dat dupc cua the he cha ong di trudc da 
tdn nhieu cdng site tao lap. 

Bdn la, trinh dp quin ly do thi the hien 
mpt phin trinh dp van hoi, thim my, dan tri 
ciia qudc gia trong tirng giai doan lich sir. 

Nam li, tang cudng phan cip manh cho 
cbinb quydn ca sd theo budng cung cd va 
kien toin chinh quydn eg sd, cip quin, 
phudng. Chuin hoi cin bp trong chinh 
quydn dia phuong, cd chirc danh vi nhiem vu 
rd ring trong linh vuc quan ly dd thi. 
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