
VE LOI THE CUA CAC PHU^ONG THUC GIAI QUYET 
TRANH CHAP THAY THE 

Thuat ngtr cac phuang thtrc giii quyet 
tranh chap thay the (Alternative 

Dispute Resolution-ADR) thudng dupc sir 
dtang de tham chieu den nhirng bien phip 
giai quyet tranh chap ngoii tPa in. Hien nay, 
cP nhieu cich bieu khic nhau ve ADR, 
chang ban: 

1. ADR la mpt be thong giii quyet tranh 
chap khong co tinb quy luat, bat thudng, v i 
khdng dien hinh (chang ban nhu thu tuc tao 
dieu kien eho eie ben, thu ttac giii quyet cac 
tranh chap nhP), nP ddi lap vdi mpt be thong 
mang tinh chinh thirc, cP tinh quy luat vi 
mang tinh dien binh ; 

2. ADR li mpt he thong khPng mang 
tinb truyen thong, hien dai, li mpt thii tue 
moi, trii ngugc vdi mpt he thPng mang tinh 
truyen thdng va quen thupc; 

3. ADR cP nghTa la mpt thu tuc khPng 
chinh thire, ddi lap vdi thti tuc cbinb thirc; 

4. ADR li mpt be thdng dua tren quyen 
quyet dinh rieng cua eie ben (thong qua tbPa 
thuan, giao keo) vi nP ddi lap vdi thti tuc 
dua tren nhtrng quy dinh vi yeu cau phe 
chuan ciia co quan nhi nudc ; 

5. ADR li mpt he thPng lien quan den 
thuang lugng, tao dieu kien cho cic ben vi 
trung gian hPa giii, no dPi lap vdi xet xir 
mang tinh cbinb thirc; 

6. ADR li qui trinh giii quyet tranh 
chap mang tinh tu nguyen thdng qua sta phe 
chuan hay de trinh eua cic ben dtaa tren 
quyen quyet dinh cua rieng minh, nd doi lap 
voi bien phip mang tinh bat bupc dua tren 
quyen lire mang tinh nhi nudc; 
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1. Cd ngudi lai cho rang ADR li mpt he 
thong cac bien phap giai quyet tranh chap 
bao gom nhtrng hinh thirc giai quyet khPng 
cP tinh chat xet xir nhu thuong lugng va 
hoa giii, tire li khong bao gPm hinh thirc 
trpng tai; 

8. Cling CO ngudi lai eho rang, ADR 
dugc diing de ehi tat ca cac phuang thirc 
ngoai tranh tung (thdng qua cic tda in) vi 
trong tai, nham ngin ngira vi giai quyet cac 
tranh chap vdi sir trg giiip cua ben thir ba. 

Trong bai viet nay, ADR dugc bieu 
theo nghTa thir tim nay. Dudi day, bai viet 
phan tich lgi the cua ADR so vdi phuang 
thirc giai quyet tranh chap thong qua Ip 
tiang tu phip. Nhirng Ipi the cua ADR se 
dugc xem xet tren nhtrng phuang dien: ehi 
phi, thdi gian, tinh bi mat, moi quan he Iam 
in gitra eie ben vi hieu qua giai quyet tranh 
chap. 

1. Ve chi phi 
Co nhieu y kien cho rang mpt trong 

nhtrng the manh ndi bat ciia cic phuang thirc 
giai quyet tranh chap thay the so vdi giai 
quyet theo tP tung tu phap dP chinh la sta tiet 
kiem ve cbi phi. Mpt nghien cim gan day 
cho bidt chi phi cho cic tranh chap dugc giai 
quyet thPng qua ADR thudng ehi bang 10% 
cbi phi cho cic tranh chap tuang tu dugc 
giai quyet bing tda in^ Tuy nhien, ket luan 
niy khong phai liic nao cung chinh xac vi co 
nhidu trudng hgp chi phi cho trpng tii cP the 
cao hon nhidu so vdi giai quyet tranh chap 
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tai tda an . Thir nhdl, phi va chi phi ctia cic 
trpng tii vien (khong gidng nhu luang cua 
cic tham phin) do cic ben chi tra; va trong 
cic vu trpng tai thuang mai qudc td quan 
trpng, nhirng khoin tien nay cP the li dang 
ke. Thif hai, ed the phii tra chi phi hinh 
chinh cho mpt to chirc trpng tai, v i nhiing 
chi phi niy cung co thd ldn, die biet khi 
chiing dupe tinb dua tren gia tri tranh chip. 
Neu cac dich vu ciia mpt to chirc trpng tii 
khong dugc sir dung thi viec chi dinh mpt 
thu ky hoic ngudi gitr hd so de quan ly eie 
thu tuc trpng tai co the li can thiet. Mpt lin 
nira cung phii tra mpt khoan phi. Vi vide 
phai thue dia diem de td ehire cac cupc hpp 
vi phien hpp giii quyet tranh chap mi khong 
the sir dtang cac ea sd cdng cpng cita tPa in. 
Tuy nhien, trong tii li phuang thtrc giai 
quyet tranh chap "mpt lan", phan quyet cua 
trong tii cP gii tri thi hinh, cac ben khPng 
cP quyen khang eio len bat ky mpt ea quan 
bay to chirc nao (trir khi cP su vi pham ve tP 
tung thi cac ben dugc quyen yeu cau toi in 
xem xdt huy phin quyet trgng tii), do dP 
mac dil ehi phi cua nP cP the khong it ban so 
vdi td tung tai tda in nhung phin quyet cua 
trong tai khong cP hang loat cic hoat dpng 
khing cao ton kem len cic tPa an cap tren . 
Dieu niy khong the eo neu vu tranh chap 
dugc dua ra giii quyet tai toi in, nai thu tuc 
to lung quy dinh li hai cap xet xir, ngoai ra 
cPn cP giam dPc tham, tii tham, dan den cic 
ben phai mat nhieu thdi gian v i tdn kem tien 
bac vi pbii theo dudi vu kien keo dii tir cap 
niy den cap khac. 

Tuang tir nhu vay, giai quyet tranh chap 
thong qua thuang lugng va hda giii thong 
thudng li tiet kiem dugc chi phi ban so vdi 

•* Xem, Alan Redfern, Martin Hunter, Murray Smith 
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Maxwell, tr.24, 
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Blackaby, Constantine Partasides (2004), Law and 
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giai quyet bing tda in, nhung ddi khi chi phi 
cho vide giii quyet thdng qua nhirng hinh 
thtrc nay cting se ting cao trong trudng hgp 
thuang lugng vi hda giii khdng thanh. 

2. Ve thoi gian 
Giii quylt tranh chap bing ADR cd the 

thu but sta chu y vi quan tam cua cic ben 
vio cic van de chinh, ca bin cua npi dung 
tranh chip vi ban che tdi da sir hao phi thdi 
gian vio cic van de mang tinh chat td tiang. 

My li nude di tien phong trong viec phit 
trien cic phuang thire giii quyet tranh chap 
thay the trong giii quyet tranh chap thuong 
mai. Trong '"Sach thue binh ADR", John J. 
Wilkinson viet: "Trudc tien vi tren bet, cic 
phuang phip nay tiet kiem ding ke chi phi 
cua cac ben tranh chap. Rd rang li chi phi 
kien tung cd the giam di ding ke neu nhu 
cic ben cd the giii quyet nhirng bat ddng ctia 
minh trong vdng siu thing thay vi kien tiing 
keo dai bing nam" . 

Chung ta deu biet, cac nhi kinh doanh la 
nhiong ngudi lam ra hing hoi, cung cap dich 
via ebo xi hpi vdi muc dich kiem dupc lgi 
nhuan cing nhieu, cing nhanh cing tot. Doi 
vdi hp, thdi gian la "vang" nen khi ed tranh 
chap xay ra thi yeu cau cua hp li tranh chap 
dp phii dugc giai quyet nhanh cbPng. Neu 
qua tap trung vio vide giii quyet tranh chap, 
cac ben cP the bo Id ca hpi kinh doanh ma 
gii tri cua no cP the cPn ldn ban gia tri dang 
tranh chap. Han niia, viec giii quyet tranh 
chap khdng nhanh chdng cd the se gay tam 
ly cang thing keo dii cho cac nha kinh 
doanh, dan den anh budng xau den hieu qui 
kinh doanh. ADR vdi thii tuc giai quyet don 
gian hoin toin dip img dugc yeu ciu niy 
ciia cic nhi kinh doanh. 

Giii quyet tranh chap thdng qua ADR 
thudng dugc cho li nhanh ggn ban qui trinh 
xet xir tai tda in. Theo ket qui dieu tra dugc 
tien binh bdi mpt sd nhi nghien cim 
Australia, thi thdi gian trung binh eho mpt 

' John J, Wikinson (1990), ADR Practice Book, 
Wiley Law Publication. 
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via xet xir tai tPa in cao ban thdi gian trung 
binh cho viec giii quyet mpt vu tranh chap 
bang ADR. Tat nhien, cung can phai nhan 
iniinh ring uu diem tiet kiem ve mat thdi 
gian nay chi cd dugc trong trudng hgp viec 
giai quyet bang ADR thanh cong. Neu 
khong thinh cPng thi cP the thdi gian giii 
quyet tranh chap se bi keo dai han vi cac ben 
cuoi ciing se phai dua tranh chap cua minh 
ra giai quyet tai Ida an. Mat khac, neu trong 
trudng hgp cic ben da dat dugc thda thuan, 
cam ket nhung do khdng cP su can thiep bay 
giam sat tir phia co quan phap luat nen mpt 
ben cP the khPng thuc hien cam ket, v i ben 
kia lai phai khai kien ra toa. Nhu vay, cP the 
nPi rang neu mpt ben khong cP thien chi thi 
viee sir dung ADR rat de bi lam dung nhu 
mpt ke sach hoan binh keo dai thdi gian giii 
quyet tranh chap de dat dupe muc dich, y dP 
nhat dinh hoac vo hieu hPa qui trinh giai 
quyet tranh chap. 

3. Ve tinh bi mat 
Tinh bi mat dugc coi li mpt trong nhiing 

uu diem ciia ADR. KhPng gidng nhu to lung 
lai toa an, nai ma phong vien vi cPng chung 
cP quyen cP mat do chinh cic nguyen tac tP 
lung tu phap quy dinh (xet xir cong khai, 
nhan chirng...), cic thu ttac thuang lugng, 
hoa giai hay trong tii khong phai la thii tuc 
cPng khai. Ve bin chat thi dp li mpt thu tiic 
kin. Dieu niy cP nghia li eie thii tue niy chi 
cho phep nhirng ngirPi khong lien quan den 
tranh chap tham gia phien hop giii quyet khi 
dugc cic ben tranh chap dPng y. Dieu niy 
giiip eie ben ban che dupc sir tiet lp bi quyet 
kinh doanh, gitr dugc uy tin ciia eie ben tren 
thuang trudng. Day cung li dae diem khic 
biet so vdi vide giii quyet tranh chip tai tda 
in va li uu diem cua ADR ndi chung. CP the 
coi sir khac biet niy la yeu td "nang can" 
lam cho ADR trd nen hap dan ddi vdi cic 
nha kinh doanh. Bdi le trong kinh doanh 
khdng ai muon tranh chap xiy ra, nhung khi 
da CO tranh chap tbi lam ly chung cita cic 

nhi kinh doanh la khong bao gid muPn 
ngudi khac biet bp dang phii theo duPi mpt 
vu tranh chap vdi doi tic, dac biet vd npi 
dung tinh tiet cu the cua vu viec. Nguyen tic 
bi mat cua ADR dip img dupe dieu "khong 
bao gid mudn" niy; noi cich khic, la thoa 
man nhu cau mang linh nghe nghiep ciia cic 
nha kinh doanh; Luon luon tim each bao ve 
uy lin nghe nghiep va bi mat kinh doanh. 

Trong quy tic hPa giai ciia UNCITRAL 
cP quy dinh , boa giii vien cP the cong bP 
npi dung cua bat ky thong tin thtac le nio ma 
ong ta nhan dugc de cho ben kia co co hpi 
dua ra nhung giai thich ma ho cho la thich 
hpp. Tuy nhien, quy tac cting quy dinh rang 
mpt ben eP the cung cap thong tin cho hoa 
giai vien vdi didu kien dac biet la bao mat 
thong tin, trong trudng hgp nay hoa giai vien 
phii tuan thu dieu kien giir bi mat dp. 

Hay, mpt cuu TPng thu ky cua ICC da 
phat bieu rang; "... Nhiing ngudi sir dung 
trgng tai qudc te, vi du nhu cic cdng ty, cic 
Chinh phu va cic ci nhan la cic ben trong 
vu kien, danh gii cao nhat tinh bi mat nhu li 
mpt dac diem ca bin cua trong tii thuang 
mai quPc te. Khi dupe yeu eau dua ra cac 
dac diem ctia trgng tii thuang mai quoc te 
cP sire bap dan cic ben tranh chap so vdi tda 
an, thi tinb bi mat ciia tP tung trong tii va 
thuc te li viec td tung nay vi cac phin quyet 
eiia trong tai dugc tuyen khong dugc cdng 
khai. gan nhu lue nao cting dugc nhac 

den" 
10 

4. Ve moi quan he lam an giCra cac 
ben 

'Xem, DoHaiHa, sdd, lr.29. 

* Didu 10, Quy tSc hda giai cua UNCITRAL, 
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qudc td, Phdng Thuang mai va Cong nghiep Viet 
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nguyen ban ciia Alan Redfern, Martin Hunter, Nicgel 
Blackaby & Constantine Partasides, Law and Practice 
of International Commercial Arbitration, 
'° Theo bao cao chuyen gia cua Stephen Bond. 
Esso/BHP kien Plowman, (1995), II Arbitration 
International No.8, tr. 273, 
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Giai quyet tranh chap bing ADR mpt 
each than thien nhim tiep tiic giii gin va phit 
trien eie quan he kinh doanh trong thdi gian 
dii vi Ipi ich chung ciia ca hai ben. 

Ciing vdi sir gia ting dp phiie tap cua 
cac giao dich thuang mai trong nudc va 
quoc te trong dieu kien phit trien khoa hpc 
cong nghe va tta do thuang mai thi viec cic 
ben khdng chi dat dupe thPa thuan, cam ket 
trong viec giai quyet tranh chap ma cPn gin 
giii dupe mPi quan he lam in lau dai la dieu 
rat ca ban vi nhay cam dPi vdi cic nhi kinh 
doanh. De dat dugc muc tieu nay thi cic ben 
can pbii ed ea hpi de co the bpc lp, giai tPa 
va xPa bP nhiing hieu nham, xic dinh Ipi ich 
nen ting ctia minh vi nhiing ITnh vuc co the 
thPa thuan de tim ra giii phip chung . 

Mpt sir cam ket, mpt quyet dinh bay 
phin quyet trong dP ghi nhan sir thoi thuan 
ciia cic ben hoic bupc ben vi pham phii 
chiu trich nhiem tai san doi vdi ben bi vi 
pham dupc ban binh sau qui trinh giai quyet 
mang tinh than thien de dugc tu nguyen 
chap hanh, tao su tin tudng ban kbi tiep tuc 
quan he lim an trong tuang lai. 

Viec giai quyet tranh chap tai toi in lai 
kbdng nhu vay. Mpt trong nhiing yeu cau 
dit ra khi giii quyet tranh chap la tham phin 
pbii giti "khoang cich can thiet" vdi cac 
duang sir. Sir than thien vdi duang sir dti 
dudi gdc dp nao ciing bi cam doi vdi tham 
phin. Mat khac, xet ve mat tam ly, viee giai 
quylt tranh chap kin dio, khong dn ao ciia 
ADR lim cho ben vi pham de nhan ldi ciia 
minh ban la kbi cd mat nhieu thinh phan 
tham gia. Trong trudng hpp nhu vay, ben cP 
quyln loi bi xam pham cting de thong cam 
ban, tir dP trinh cho cic ben nguy ca lim 
tPn thuang den quan he hgp tie. Trong khi 

do, viec xet xu cdng khai tai toi in thudng 
de lim cho cic ben ludn bi chi phdi bdi sir 
thing - thua mi rai vio tinh the ddi dich 
nhau. 

5. Ve hieu qua cua viec giai quyet 
tranh chap 

Xet v6 hieu qua cua viec giai quyet tranh 
chip, didm die biet ciia ADR li kha ning 
cho phep sir dung nhieu loai bien phip, che 
tii khic nhau mpt each rat linh boat de giai 
quylt tranh chap. Trong khi dd tda in chi 
dupe ap dung nhtrng bien phap vi che tai da 
dupc phip luat quy dinh san. Die diem niy 
tao ra hai uu thi ciia viec giii quyet tranh 
chip thong qua ADR so vdi tda in, dd li: 

- Giai quylt tranh chap thong qua ADR 
eho phep tinh din nhiing Ipi ich khic nhau 
cua eie ben tranh chap bao gom ci Ipi ich 
trong tuang lai nhu viec duy tri lau dii quan 
he lim in gitra cic ben tranh chap . Trong 
kbi dp bin in ctia tPa in cbi tinh den quyen 
vi nghTa vu ciia eie chu the trong quan he bi 
tranh chap chir kbdng quan tam den viec duy 
tri quan be lau dii gitra cic ben . 

- Giii quyet tranh chap bing ADR cho 
phep ip dung cic bien phip, che tii thuc sir 
phti hgp vdi yeu cau ciia ngudi cd quyen lgi 
bi xam pham. Thuc te cho thay, trong nhieu 
trudng hgp yeu cau ciia ngudi cd quyen lgi 
bi xam pham khong phai li nhung dPi hoi ve 
boi thudng thiet hai hay thue bien mpt nghTa 
vu nao dp ve tai sin mi chi dan thuan la yeu 
cau phia ben kia kbdng dugc lim mpt viec gi 
dp hoic dua ra mpt ldi xin ldi ddi vdi ben bi 
vi pham. Nhung yeu cau nhu vay thudng chi 
cd dugc trong viec giii quyet tranh chap 
thdng qua ADR mi thdi. 

" Xem, Duong Thanh Mai - Hoang Due Thang, Hda 
giai trong giai quydt tranh chap kinh te tai Viet Nam 
hien nay, Sd chuyen de ve Cac phuang thirc giai 
quydt tranh chap kinh te d Viet Nam hien nay, Thdng 
tin khoa hpc phap ly, Vien nghien cirii Khoa hpc phap 
ly, BpTuphap, 1999. 
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