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CUA TRACH NHIEM HINH SU 

\. Dat van de 
Trich nhiem hinh sir Ii hudng nghien ciou 

thu hut dupc su quan tim cua nhieu nha luit 
hpc. Cic kei qua nghien ciiu cua hp vd trich 
nhiem hinh su dugc boat dpng xiy dung phip 
luat hinh su va boat ddng ip dung phip luat 
hinh su tiep thu thuc hien, vi vay, mang lai 
nhiing gii tri to Idn. Tuy nhien, trong thdi 
gian gin day, nhirng khd khan, vudng mic, 
bit cap trong thtoc tidn thtoc bien trich nhiem 
hinh su lim anh hudng den quyen con ngudi 
va hieu qui diu tranh phdng, chdng tpi pham 
dat ra nhu ciu phai nhan thii:c siu hem, chfnh 
xic hgn va diy dii hem vin dd trich nhiem 
hinh su ca d phuong dien Iy luan lin phuong 
dien thirc tidn. Tren eg sd phan tfch cd phe 
phan cic quan diem da dugc neu ra trong 
khoa hgc luat binh su trong vi ngoii nudc vd 
khii niem, bin chit, npi dung.vi gidi ban cua 
trach nhiem hinh sir, bai viei dudi day gdp 
phin thuc hien nhu ciu dd. 

2. Npi dung van de 

Nhim phit trien hai boa cic quan he xa 
hpi, Nha nudc de ra nhiing yeu cau ma viec 
thtoc hien chiing la dieu kien khdng the thieu 
de dam bao vi bio ve trit tir xa hpi, trat tu 
phap luat va phip che cua dit nudc. Ddi vdi 
hanh vi vi pham yeu ciu cd tfnh chit bit 
bupc chung dd, Nha nudc cd sto phan ung 
tuong thfch nhim dam bao cho cac quy 
pham phap luat dugc thuc hien va su vi pham 
phap luat trong tuong lai dugc ngan chan. 
"Tpi phgm khdng di lien vdi trdch nhiem vd 
khdng bi truy cim trdch nhiem thi chdng 
khde gi dieu dc bi len dn vd bi xet xic nhung 
nd vdn chie'n thang"'. 

TS. Luat hpc, Hpc vidn Khoa hpc xa hdi, Vidn Khoa 
hpc xa hdi Viet Nam. 

Kochk'jan. S.Ph. Quan he phap luat trong xa hdi xa 
hdi chii nghTa, M, 1981, tr. 135, (tieng Nga). 

Ho Sy Son* 

Sir phin iing cita Nhi nudc dd'i vdi tpi 
pham dupc xic dinh thdng qua khii niem 
"trich nhiem hinh sto". Khii niem nay phan 
anh diy d i hem vi chfnh xic hon bin chit 
cua sir phan irng cita Nhi nudc dd'i vdi ngudi 
thtoc hien hinh vi pham tpi. Vdi tfnh cich la 
dang trich nhiem phip Iy, trich nhiem hinh 
su la mpt trong nhung khii niem co bin vi Ii 
mpt trong nhiing che dinh phip luat co y 
nghTa quyei dinh dd'i vdi viec xic djnh eg sd 
va gidi ban hoat dpng cua Nhi nudc trong 
viec bio ve phip luat va dau tranh, phdng 
ngiia vi chdng tpi pham. Bdi vay, van dd xic 
dinh khii niem, ban chit, npi dung, miac 
dfch, CO sd ciia trich nhiem hinh su va cic 
hinh thtic thtoc hien trich nhiem hinh sir dugc 
coi Ii mpt trong nhtrng vin dd dac biet quan 
trpng nhung vd citng phirc tap. Tfnh phirc tap 
cua van dd d chd, Bp luat Hinh su mac dti sir 
dung rpng rai thuat ngtr trich nhiem blnh sto 
nhu: "eg sd ciia trich nhiem hinh sto", "midn 
trach nhiem hinh sir", "thdi hieu truy ciiu 
trich nhiem hinh sir"... song khdng djnh 
nghTa the nio li trich nhiem hinh sir mi 
nhudng vin dd niy lai cho khoa hgc phip ly 
hinh sto. Ttr nhiing cich tie'p can khic nhau, 
cic nhi luat hgc neu ra kbi nhidu quan diem 
khic nhau vd khii niem, bin chit, npi dung, 
gidi ban... ciia trach nhiem hinh sir. Tren eg 
sd ciia nhung net tucmg ddng cita cic quan 
diem khic nhau dd cd the chia chiing thanh 
tiing nhdm vdi ten ggi cd tfnh chat quy udc 
la nhdm quan diem tbii nhat, nhdm quan 
diem thii hai, nhdm quan diem thir ba... de 
nghien ciru. 

Cic nha luat hgc thupc nhom quan diem 
thti nhat ddng nhdt trdch nhiem hinh su vdri 
hinh phgt hoac gpi chiing la cdc mat trong 
ciing mpt hien tupng. Trdch nhiem hinh sic, 
theo hp Id bien phdp cudng che nhd nudc, con 
bdn ehdt ciia trdch nhiem hinh siC dupe hp 
quy ve hinh phgt. Tucmg tu, hg gdn gidi hgn 
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ciia trdch nhiem hinh su vdi gidi hgn chdp 
hdnh hinh phgt vi gin npi dung cua trdch 
nhiem hinh sU vdi su tudc dogt vd su hgn che 
vdn cdu thdnh npi dung cua hinh phgt^. 

Viec ddng nhat trich nhiem hinh su vdi 
hinh phat khdng the dugc coi li cd eg sd 
khoa hgc va thuc tidn. Trong Iy luin Luit 
Hinh SIO, mpt didu da dugc thtra nhin chung 
vi da dugc phin inh vao boat dpng lip phip 
hinh su la cic khii niem "trach nhiem hinh 
sir" vi "hinh phat", tuy gin giii nhung khdng 
ddng nhit bdi chiing cd npi dung vi vai trd 
ddc lap cua minh. Sto khdng ddng nhit ctia 
trich nhiem hinb sto va hinh phat ciing dupc 
the hien rd trong Bp luat Hinh sir hien hanh. 
Cii the la, tai Chucmg IV Bp luat Hinh su 
nam 1999, nha lim luit quy djnh mdt didu 
luat rieng biet vd midn trich nhiem hinh sir 
(Didu 25) vi tai Chugng VII Bp luat Hinh sir 
hien hinh, nha lam luit quy djnh didu luat 
rieng bidt vd midn hinh phat (Didu 54). Vd 
mat ly luan, so vdi binh phat, trich nhiem 
hinh sir "Ii khii niem cd trudc" vi cd ndi 
him rpng bon. Vd mat thuc tidn, kbPng the 
CO viec ip dimg hinb phat dd'i vdi ngudi nao 
dd neu khdng cd viec truy ciiu trich nhiem 
hinh su dd'i vdi hp. Nhu vay, c i ly luan, ca 
Luat Hinb sir thuc dinh vi c i thuc tidn ddu 
cho thiy trich nhiem hinh sio vi hinb phat li 
hai khii niem kbdng ddng nhat vdi nhau. 

Khic vdi cac nhi luat hpc thudc nhdm 
quan diem thti nhit, cic nhi luat hpc thupc 
nhom quan diem thit bai co cai nhin khdng 
hoin toin gidng nhau ve khii niem trich 
nhidm hinh sir. Theo hp, trich nhiem hinh sir 
Id nglua VII xudt phdt tic cdc quy phgm phdp 
ludt hinh siC ctia mpt ngicdi phdi chiu nhiCng 
hdu qud bdt lgi do dd thuc hien tpi phgm (bi 
tod dn nhdn danh Nhd nUdc xet xut vd quye't 

dinh hinh phgt theo trinh tu ludt dinhf; la 
mpt dgng ciia trdch nhiem phdp ly bao gdm 
nghia vu phdi chiu su tdc dpng ciia hogt 
dpng truy ciiu trdch nhiem hinh sic, chiu bi 
ke't tpi, chiu bien phdp ciCdng che' ciia trdch 
nhiem hinh sic (hinh phgt, bien phdp tu 
phdp) vd chiu mang dn ticli*. 

Cic nhi luat hpc thudc nhdm quan diem 
thii hai ciing cd quan diem khdng hoan toin 
gidng nhau vd thdi gian thuc hien trich nhiem 
binh su cung nhu ve thdi diem chim diit trich 
nhiem hinh su. Ching han, mpt sd nha luit 
hpc cho ring, thdi gian thiCc hien trdch nhiem 
hinh su duac bdt ddu tic thdi diem xudt hien 
cho den thdi diem chdm diet trdch nhiem hinh 
siC. Trdch nhiem hinh su dugc thuc hien thdng 
qua hinh thicc truy citu trdch nhiem hinh su 
trong qud trinh dieu tra tpi phgm (bdt ngicdi 
trong trudng hgp phgm tpi qud tang hodc 
trong trudng hgp khdn cdp, dp dung cdc bien 
phdp'ngdn chdn...), truy td, xet xii vu dn hinh 
su vd ra bdn dn, thi hdnh bdn dn, quye't dinh 
hinh sudd cd hieu licc phdp ludt hodc hit thdi 
gian thic thdch trong trudng hgp phgt tii cho 
hudng dn treo vd het thdi hgn de dugc xod dn 
tich\ Trong khi dd, mdt sd nhi luit hpc khic 
lai khing dinh ring, trdch nhiem hinh su 
khdng dugc thuc hien ngay lap ticc md trdi 
qua mpt sd giai dogn: 1) Trdch nhiem hinh siC 
dd tdn tgi nhung chUa thUc hien tren thuc te; 
2) Truy cdu trdch nhiem hinh siC; 3) Quyet 
dinh hinh phgt; 4) Thi hdnh hinh phgt''. Viec 
thuc hien trdch nhiem hinh sU ket thiic tic thdi 
diem ngicdi bi ket dn duang nhien dugc xod 
dn tich hodc dugc xod dn tich do tod dn quyet 

Lejst. O.E. Che' tai trong phap luat Xd - viei, M, 
1962, tr. 28; Giao trinh Luat Hinh su Xd - vidi, 5 tap, 
tap 1. L 1968, tr. 217-218; Cherdansev. A.Ph, 
Kozhebnhikov. S.N. Ban ve khai niem va ndi dung 
cua trach nhidm hinh su. Tap chf Luat hpc, 1976, Sd' 
5, tr. 43-44 (Tieng Nga)'. 

Giao trinh Luat Hinh sir Xd - vidi, 6 tap, tap 3. M. 
1970, tr. 8-9; Beljaev. N.A. Khai niem, nhidm vu va he 
thdng ciia Luat Hinh sir Xd - vidi, trong sach Luat Hinh 
su Xd - vidi, Phan chung, M,1977, tr. 6; Karpushin MP. 
Kurliandskij. V.I, Trach nhidm hinh su va ca'u thanh tdi 
pham, M, 1969, So 5, tr. 39 (Tie'ng Nga). 

Xem: Nguydn Ngpc Hda va Le Thi Son, Thuat ngvi 
Luat Hinh sir. 

Giao trinh Luat Hinh su Xd - vidi, Phan chung, 2 
tap, M. MGU, 1999, tr.192 - 193 (Tieng Nga). 
' Leikina N.S. Sdd, tr. 31-32; Karpushin M.P. Sdd, tr. 
31 va cac tac gia khac. 
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dinli\' viec thuc hien trdch nhiem hinh sic ke't 
thiie lic thai diem ngicdi bi ke't dn chdp hdnh 
xong hinh phgt'\ Trdch nhiem hinh sic theo 
mpt sd nha luat hpc xudt hien tic thcfi diem 
ihiCc hien ldi phgm^, tic thdi diem cdn dp 
dung'", lie thai diem bupc ngudi cd ldi phdi 
chill trdch nhiem hinh sic ve mat thiCc le^' cPn 
theo mpt sd nhi luat hpc khic tbi trdch nhiem 
hinh siC xudt hien tic thdi diem ra bdn dn ket 
ldi hoac lie thdi diem bdn dn ket tpi cd hieu 
lice phdp I tidt'\ 

Npi dung cua trich nhiem binh sir cung 
dupc cic nhi luat hpc thupc nhom quan 
diem thir hai lap luan theo nhidu cich khac 
nhau. Chang ban, mpt sd nha luat hpc khing 
djnh trach nhiem hinh su Id nhicng hdu qua 
bdt lgi dugc dp dung dd'i vdi ngudi phgm tpi 
dudi hinh ihifc ngudi dP phdi chiu hinh phgt 
do tod dn nhdn danh Nhd nudc tuyen trong 
bdn dn bupc tpi ddi vdi hp (dit la mien hinh 
phgt) vd phdi chiu thti tuc id lung hinh siC, 
licc tham gia id lung hinh sif vdi tu cdch bi 
can, bi edo, ngicdi bi ke't dn'^; cPn mpt sd 
nha luat hpc khic lai khang djnh trich nhiem 
hinh sir li "mpi dgng trdch nhiem phdp ly. Id 
trdch nhiem ctia ngtcdi thuc hien hdnh vi 
nguy hiem eho xd hpi dugc quy dinh trong 
phdp ludt hinh siC bdng mpt hdu qud bd'l lgi 
do tod dn dp dung luy thupc vdo tinh chdi vd 
mice dp nguy hiem cita hdnh vi md ngtCdi do 

Luat Hinh su Cdng hda Lien bang Nga, Phan chung, 
Zdramuxlov chii bien, M, 1996, tr. 71; Giao trinh 
Luat Hinh su Xd - vidi, 5 tap, tap 2, L.LGU, 1970, tr, 
192-193 (Tieng Nga). 
" Giao trinh Luat Hinh su Xd - vidi, 6 tap, tap 3, M, 
1970, tr, 12 (Tieng Nga). 
" Kovalev M.I, L Luat Hinh su Xd - Viet, Giao trinh, 
xuai ban lan 2, Sverdlovsk, 1971, tr. 121; Leikhina. 
N.S, Nhan than ngudi pham tdi va trach nhidm hinh 
su, L, 1968, tr, 30-31; Natashev. A, E., Struchkov, 
N,A,, CO sd ly luan cua Luat Cai tao lao ddng, M, tai 
lieu phap ly, 1967, tr. 10 (Tieng Nga). 
"^Leikhina. N.S, sdd, tr.31-32. 
" Xem Karpushin M.P, Kurliandskij, V,I, sdd, tr, 30, 
" Hedbailo A,A, Ap dung cac quy pham phap luat 

hinh sir, M, 1960, tr. 485, Smirnov VG, Cac chiic 
nang ciia Luat Hinh su Xd - viei, L, 1965, tr. 153 
(Tieng Nga). 
'̂  Karpushin M.P., Kurliandskij. V,N,sdd, tr 25-26, 

dd thuc hien "'''. 
Phe phan quan diem dang phan tich, 

nhidu nhi luat hpc da diing kbi luu y ring, 
nghia vu gdnh chiu cdc bien phdp tdc dpng 
ciia Ludt Hinh siC ciia mdi ngudi xudt hien 
lgi thdi diem ngtcdi dd thuc hien lpi phgm ve 
mat thuc le'chtCa phdi la sic gdnh chiu nhicng 
hdu qud bdt lgi vd rd rdng chua phdi Id 
trdch nhiem hinh sic. Bai nhicng tinh tiet khdc 
nhau md trdch nhiem hinh stC cd the khdng 
dugc thuc hien (cdy bo Ipt tpi phgm, cdy bo 
Ipt ngicdi phgm tpi hay trong qua trinh dieu 
tra xel xic khdng chieng minh dugc tpi phgm 
vd ngicdi phgm tpi v.v.}. O ddy, nghia vu 
phdp ly chi hien dien nhu Id dieu kien tdt ye'u 
ciia trdch nhiem. Trdch nhiem hinh sic chi 
xudt hien tgi thai diem loa dn ra bdn dn 
bupc lpi ddi vai ngicai phgm ldi nhu mpt sd 
tdc gid dd nhdn mgnh hoac lgi ihcri diem bdn 
dn dd tuyen co hieu hee phdp ludt nhu mdt sd 
tdc gid khdc dd luu y". 

Them mpt quan diem thupc nhom quan 
diem thir hai cung bj phe phan khi gay git la 
quan diem cho ring, cdn phdi hieu Itdch 
nhiem hinh siC khdng phdi Id nglua vu ciia 
ngicdi cd ldi phdi chiu nhicng hdu qud bd'l lpi 
vi dd thiCc hien lpi phgm md Id siC tluCc hien 
tren ihicc te'nghia vu do, licc chiu siC tdc dpng 
cP linh cuang che'nhd nudc md dgo lual hinh 
su dd quy dinh vd tod dn dp dung dd'i vdi hp 
do dd thuc hien tdi phgm. Nhicng ngiccn ting 
hp quan diem nay phdn trdch nhiem ihdnh 
hai dgng: Trdch nhiem gdn vdi viec xel xtC, 
quyei dinh hinh phgt ddi vdi ngicdi phgm tpi 
citng nhu gdn vdi dn lich ciia hp, vd irdch 
nhiem chi gdn vdi viec xet xic ngtcdi phgm lpi 
song ngudi dd dugc mien hinh phgt vd khdng 
phdi chiu dn lich"'. Trdch nhiem hinh siC 

'"" Xem Dd Ngpc Quang, Tim hidu Uach nhiem hinh su 
dd'i vai cac tdi pham vd tham nhiing Uong Luat Hinh su 
Viet Nam, Nxb. Cdng an nhan dan, Ha Npi, 1997, u 14, 
'̂  Prokhorov V,S, tdi pham va trach nhidm, L, LGU, 
1984, tr. 132; Luat Hinh su, Phan chung, Vetrov 
N.l,Liapunov Ju.l. chii bien, M, 1997, tr, 292 - 293, 
(Tieng Nga), 
"• Luat Hinh su Xd - viei, Phdn chung, M, 1982, U 77; 
Naumov A.B. Luat Hinh su Phan chung, M, 1996, U, 
246, (Tieng Nga). 

45 



mA NUdc vA PHAP LUAT sd 6/2010% "^^ 

khdng gdn vdi viec quye't dinh hinh phgt vd 
dn tich theo mpt sd nhd ludt hpc Id trdch 
nhiem "ciing mpt thdi diem ": Thcfi diem bdt 
ddu ctia trdch nhiem triing vdi thdi diem co 
hieu luc phdp ludt cua bdn dn bupc tpi. Ve 
mat npi dung, trdch nhiem hinh sic dugc thuc 
hien dudi hinh thicc tod dn bdng bdn dn 
khdng dinh mpt ngudi Id co ldi trong viec 
thuc hien tpi phgm vd phdi chiu len dn ciia 
Nhd nudc. Su len dn ciia Nhd nicdc ddi vdi 
ngicdi bi xet xic xudt hien tgi thdi diem tod dn 
killing dinh ngudi do co ldi trong viec thiCc 
Men tpi phgm vd khdng keo ddi ve mat thdi 
gian, khdng dem lgi cho ngudi bi xet xU 
nhicng hgn che ve mat phdp liidt'^, cdn trich 
nhiem hinh sir gin vdi viec quyet djnh hinh 
phat vi in tfch, theo hp xudt hien tic thdi 
diem bdn dn ciia tod dn co hieu luc phdp 
ludt, keo ddi ve mat thdi gian khi dugc thuc 
hien dudi hinh thicc Nhd niCdc len dn ngicdi 
CO Idi trong viec thitc hien lpi phgm, thi hdnh 
hinh phgt hodc thdi hgn thir thdch ddi vdi 
tricdng hgp phgt tii nhung cho hudng dn treo 
ciing nhu ihdi hgn thic thdch de dicgc xod dn 
tich vd ke't thitc khi ngicdi bi ke't dn dugc xod 
dn tich (duang nhien xod dn tich hodc xod 
dn tich do tod dn quyet dinh)'". 

Ttr nhiing didu trinh biy tren day cd the 
tha'y cic nhi luat bpc thupc nhom quan diem 
thir nhit cung nhu cic nhi luat hpc thudc 
nhdm quan didm thir hai ddu cd cii nhin 
khic nhau vd thdi didm chim diit cua trich 
nhidm hinh sir. Mpt sd tic gii gin thdi diem 
dd vdi thdi diem chap hinh xong hinh phat, 
mpt sd tic gii khic lai gin nd vdi thdi diem 
ducmg nhien xoi in tich hoac xoi in tfch do 
toi in quyei dinh. 

Chiing tdi cho ring, ca hai quan diem 
sau Cling da ndu trdn diy ddu mang tfnh 
phien dien. Viec cic tic gia xic dinh trich 
nhidm hinh su chi nhu "viec ip dtang cic 
bien phip tic dpng mang tfnh cudng chd' nha 

Giao trinh Luat Hinh su Cdng hda Lidn bang Nga, 
Phan chung, Zdramuxlov B.V. chii bidn, M, 1995, tr. 72 
(Tid'ng Nga). 

Giao trinh Luat Hinh su, Phan chung, 2 tap, MGU, 
tr. 191-192 (Tieng Nga). 

nudc", hoac chi nhu "nghia vu cua ngudi co 
Idi phai ginh chju cic bien phip tic dpng 
mang tfnh cudng che nha nudc" li xuit phat 
ttr quan niem mang tfnh phien dien vd trich 
nhidm hinh sir, theo dd trich nhiem hinh su 
li quyen ciia Nhi nudc hoac li nghTa vu ciia 
ngudi cd Idi trong viec thuc hien tdi pham. 
Chfnh vi vay, khdng the coi cac quan diem 
nay li chfnh xic va diing din. 

Vdi ndi ham rpng vi phiic tap, khii niem 
trich nhiem hinh sir cd the dugc dd cap xem 
xet tren nhtrng binh dien khic nhau. Tren 
binh didn npi dung, khii niem trich nhiem 
hinh sir ft nhit bao ham hai khfa canh (hay la 
hai mat cita van dd): 

a. Trich nhiem Ii quyen (va ddng thdi la 
nghTa vu) ciia Nhi nudc dugc bupc ngudi cd 
Idi phai chju nghTa vu vi ngudi dd di vi pham 
didu cam mi Nha nudc da quy djnh va viec 
Nhi nudc budc ngudi cd Idi phai chiu nghTa 
vu la xuit phit tir nghia vu cua Nha nudc dd'i 
vdi xa hdi (day la khfa canh "chii dpng" hay 
"khich quan" ciia npi dung trich nhiem); 

b. Trich nhiem Ii nghTa vu ma ngudi cd 
Idi phii chiu do vi pham dieu cim ma Nha 
nudc da quy dinh (diy Ii khfa canh "hi dpng" 
hay "chii quan" ciia npi dung trich nhidm). 

Trich nhiem hinh sio xuit hien va dugc 
thuc hien khi cd dii hai khfa canh neu tren. 
Trich nhiem hinh sii li su dinh gii mang 
tinh tieu cue va bit budc (xet xir, ldn an) ddi 
vdi hanh vi tdi pham vi dd'i vdi ci nhan 
ngudi cd Idi trong viec thuc hien hanh vi tpi 
pham - su ddi hdi cd tfnh bit bupc ddi vdi 
viec ip dung cic bien phap tic ddng ma Bp 
luit Hinh su da quy dinh vi su tie'p nhin sil 
dinh gii dd ttr phfa ngudi cd Idi trong viec 
thuc hien hanh vi tdi pham - ngudi mi bdi 
hanh vi ciia minh phai ginh chiu cic bidn 
phip tic dpng cua luat Hinh sir. Cho ndn, 
viec nhan thirc khii niem trich nhiem hinh 
sir chi theo mdt trong hai khia canh thupc npi 
dung cua nd nhu da neu tren Ii mang tfnh 
phien dien vi khdng chinb xic. 

Cic khfa canh dd ciia quan he xa hdi vdn 
nay sinh ttr viec thtoc hien tpi pham lien quan 
chat che vdi nhau, quye't djnh lin nhau va 
loai trtr lin nhau. Md'i quan he gitra chiing 
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dupc quyet dinh bdi quy luat bien chirng vd 
sir thdng nhit va diu tranh gitra cic mat dd'i 
lap vi dupc dting lim nhan td dd giai quyet 
tinh hudng gin lidn vdi sir kien pham tpi. 
Khi dupc didu chinh bing cic quy pham 
phap luat hinh sir, quan he xi bpi dP trd 
thanh dang quan be phip luat hinh sto co npi 
dung li quyen va nghTa vu cua cic chu the: 
Nha nudc - cbii the quy dinh dieu cim (tpi 
pham) va ngudi cd ldi - chit the vi pham didu 
cam (tpi pham) dd. 

Trong nhirng nam gin day, xu hudng coi 
trich nhiem hinh su li quan he phip luat 
hinh sir ngiy cang thu hut dupc sir quan tam 
nghien ciiu cita gidi luat hpc. Bdi vay, co kbi 
nhidu nha luat bpc nghien ciru vin de trich 
nhiem hinh sir trong md'i lien be vdi quan he 
phap luat hinb sir. Mac du cd nhidu uu diem 
song xu hudng nghien ciiu niy cting cd khi 
nhidu nhupc didm bdi mpt mat, nd cho phep 
"di sau hon" vio thuc chit ciia vin dd trach 
nhiem hinh sto song mat khac lai khdng cho 
phdp nghien ciiu mpt cich thau dio vi diy 
dil van dd quan he phip luat hinh sir din den 
cac each hidu khic nhau vd hien tupng nay 
vi nhu vay gay ra nhirng khP khan nhit djnh 
cho ca viec nghien ciru van dd trich nhiem 
hinh sto. 

Phan tich ky xu hudng nghien ciru tren 
day CO the thiy mpt sd nhi luat hpc coi trich 
nhiem hinh su Id quan he phdp ludt bdo ve 
md npi dung ciia nd dugc cdu thdnh bdi cdc 
quyen vd nghia vu gdn bd giica cdc chti the 
ciia quan he phdp ludt, trong dP nghia vu 
ctia mpt ben (ben thic nhdt - ngudi cP ldi 
trong viec thuc hien tpi phgm) phdi "ddp 
icng" quyen dupe truy cicu trdch nhiem cita 
ben khdc (ben thic hai - Nhd nudc), cdn 
quyen ciia ben thic nhdt la chi bi truy cicu 
tren ca sa vd trong gidi hgn md Bp ludt Hinh 
siC dd quy dinli'^. Mac dti ddu chia se quan 
diem nay song cic nha luat hpc lai cd each 

hidu khi khic nhau vd trich nhiem hinh sir. 
Mpt sd nha luat hpc cho ring, cdn phdi hieu 
trdch nhiem hinh su la "long the cdc quan 
he phdp ludt hinh sic, td tung hinh sic vd cdi 
tgo lao dpng gdn true tie'p vd the hien triCc 
tie'p SIC tdc dpng ciCdng che' nhd nude ddi vdi 
ngicdi vi phgm Bd lugt Hinh su"'". Mpt sd 
nha luat hpc khic lai cho ring, trdch nhiem 
hinh su Id "thdnh td bat bupc phdi cP ciia 
quan he phdp liidt:trdch nhiem hinh su xudt 
hien ciing liic vdi tpi phgm, nhUng khdng 
phdi Id npi dung (vdn dugc hgp thdnh bdi 
long the cdc quyen vd nghia vu ciia cdc ben) 
md la khdch the ctia nd vi co tpi phgm thi 
quan he xudt hien "^'. 

Gidi han cita trich nhiem hinh sto dupc 
cic nhi luat hgc theo xu hudng coi trach 
nhiem hinh sto la quan he phap luat hinh sto 
xde dinh tuang thich vdi gidi hgn ton tgi ctia 
bdn thdn quan he phdp ludt hinh siC: "tU fhdi 
diem thiCc hien tdi phgm cho de'n liic xod bd 
tdt cd nhicng hgn die' (dn tich) md Bp ludt 
Hinh sic quy dinh ddi vdi ngUdi phgm lpi" 
hoac Irdch nhiem hinh siC chi xudt hien lic 
thai diem ngudi phgm tpi bi ke't dn "^\ 

Ndi dung cua trich nhiem binh sir theo 
nhiing ngudi co xu hudng neu tren, do ndi 
dung ciia quan he phdp lugt hinh siC quyet 
dinh cd ve thdi gian thuc hien vd cd ve phgm 
vi thuc hien. Ching ban, co tic gia coi trich 
nhiem hinh su id npi dung phdp ly, chti the 
vd khdch the - cdc ye'u td ciia quan he phdp 
lugt vd Id quan he phdp ludt hinh sU dpc lap 
- mpt dgng ciia quan he phdp ludt ndm trong 
ca che dieu chinh phdp liidt^\ 

'•* Brainhin JA. M, Trach nhidm hinh sir va cd sd cua 
no irong Luat Hinh su Xd - Vidi, M. 1963, tr. 25. 
Zagorodnhikov N.I., Ban ve gidi han ciia trach nhidm 
hinh su, Tap chi Nha nudc va phap luat, sd 7, 1967, tr. 
30 va tr. 251; Bagrii - shakhmatov L.V, Trach nhiem 
hinh su va hinh phat, Minxk, 1976, tr. 9 (Tid'ng Nga). 

^̂  Bagrii Shakhmatov L.V. Tai lieu da dan, tr. 82-83; 
Oghurov N.A. Quan he phap luat va trach nhidm 
trong Luat Hinh su nudc Nga, Razian, 1976, tr, 177; 
Struchkov N,A, Trach nhidm hinh su va vide thuc hidn 
nd trong cudc dau tranh vdi tdi pham, Saratov, 1978, 
tr, 48 (Tid'ng Nga). 
'̂ Bor'ev V.P, Cac quan he phap luat td tung hinh su, 

M., 1994, tr. 117 (Tieng Nga), 
" Giao trinh Luat Hinh su, Phan chung, M, 1997, tr. 
72 (Tieng Nga). 
^' Xem chu thi'ch sd 20, tr. 69. 
-•* Luat Hinh su, Phan chung, M,, 1997, tr, 69 (Tieng 
Nga), 
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Chung tPi chia se quan diem vtra neu 
tren vd trich nhiem hinh sit, song cho ring 
quan diem nay khdng hoin toin chfnh xic 
bdi vi nd chua gin vdi bin chit cita trich 
nhiem hinh sir, ma mdi cbi gin vdi bieu hien 
ben ngoai ciia nd. 

Trong khoa bgc Luat Hinb su, su phit 
tridn cita xu hudng dang phin tfch din ddn 
sir xuit hien cita cich tiep can nghien ciiu 
mdi vd vin de trich nhiem hinh sto - nghien 
ciiu trich nhiem hinh sir d hai nghTa: Trich 
nhiem hinb sir tich cue vi trich nhiem binh 
sir tieu cue. Theo cich tie'p can nay, mpt sd 
nhi luat bpc cho ring, trdch nhiem tich cue 
hinh thdnh tif cdc quan he phdp ludt duac cd 
nhdn y thifc la bdn phdn, nghia vu - ca sd 
ciia hdnh vi hap phdp, tif do khdng thifc hien 
hdnh vi md phdp lugt dd ngdn cdm, life tudn 
thti tren thiCc te'nhilng yeu cdu ditgc ghi nhdn 
Irong cdc quy phgm phdp ludt. Trdch nhiem 
lieu cue, ve ca bdn xudt phdt tic cdc quan he 
phdp ludt bdo ve - dd Id trdch nhiem ddi vdi 
vi phgm phdp ludt (Ipi phgm) dd xdy ra^\ 

Vin dd ve gidi ban ciia trich nhiem hinb 
su dugc nhtrng ngudi cd quan diem dang 
phan tfch giai quyei mpt cich co phan hoi 
theo gidi ban ciia trich nhiem hinh sir tfch 
circ vi trich nhiem hinh su tieu cue. Trich 
nhiem hinb sir tich cue, theo hp, xud't phdt tic 
cdc quan he xd hpi do phdp ludt hinh siC dieu 
chinh md iheo mpt sd tdc gid nd xudt hien 
triCc tie'p tgi thdi diem Bp ludt Hinh siC co 
hieu licc phdp ludt, cdn theo mpt sd tdc gid 
khdc thi no chi xudt hien khi Bp ludt Hinh su 
"lim ihdy dia chi ciia minh" (khi xdy ra 
hdnh vi cd ddu hieu tpi phgm vd ngifdi thUc 
hien no cd cdc ddu hieu ctia chii the tpi 
phgm)-''. Npi dung vi gidi han ctia trich 
nhiem binh sir tieu ctoc dupc cic nhi luat hpc 
theo xu hudng dang phan tfch thdng nhit xic 

dinh trong khudn khd ciia quan he phip luit 
bao ve. Trich nhidm hinh sir nay xuit hien 
giira ngudi pham tpi vi Nha nudc tai thdi 
diem xiy ra nhung tpi pham. Viec thitc hien 
tpi pham lim cho quan he phip luat chung 
vi trich nhiem hinh sir tfch cue cham dirt, 
ddng thdi, Iam cho quan he phip luat hinh sto 
bao ve vi trich nhiem hinh sto tieu circ xuat 
hidn. Tuy nhien, cic nha luat hpc cd y kie'n 
khic nhau ve thdi didm xuit hien cung nhu 
thdi diem cham diit trich nhiem hinh su. 
Ching ban, mpt sd tic gia cho ring, trdch 
nhiem hinh siC xudt hien tgi thdi diem xdy ra 
tpi phgm - khi nghia vu ciia mpt nguai phdi 
gdnh chiu hdu qua phdp ly bd'l lgi ve hdnh vi 
tpi phgm md hp dd thuc hien xudt hien, con 
mot sd tdc gid khdc lgi cho rdng, trdch 
nhiem hinh siC xudt hien tgi thdi diem trdch 
nhiem hinh siC diCgc thuc hien ve mat tliiCc te, 
ticc tgi thdi diem tod dn tuyen bdn dn bupc 
tpi hodc bdn dn ciia tod dn co hieu life phdp 
ludt^\ cdn theo mpt sd nhi luat hpc khic thi 
trdch nhiem hinh sU keo ddi cho de'n thdi 
diem ngicdi bi ket dn duang nhien dugc xod 
dn tich hodc xod dn tich do tod dn quye't 
dinh. Tuy nhien, trdch nhiem hinh sic cung 
nhu quan he phdp ludt hinh sif cd the chdm 
dia sdm han: Do ngudi phgm tpi bi chet 
hodc dugc mien trdch nhiem hinh siC, do hit 
thdi hiiu truy cicu trdch nhiem hinh siC, do 
dugc dgi xd, do cd su thay ddi ctia Bp lugt 
Hinh su v.v.^". Ciing cd mdt sd nhi luat hpc 
dua dn tich ra khoi gidi hgn ciia trdch nhiem 
hinh SIC vd coi thdi diem chdp hdnh xong 
hinh phgt Id thdi diem chdm dia trdch nhiem 
hinh si/^. 

Van de vd npi dung cua trich nhiem 
hinh SIO cung dugc cac tic gii theo xu hudng 
dang phan tfch tie'p can xem xet theo trich 
nhiem hinh su tfch ctoc vi trich nhiem hinh 

Tarbagaiev A.N, Ban ve khai niem trach nhidm hinh 
su ti'ch cue, Ban tin ciia Dai hpc Tdng hop Leningrad 
1981, sd 1; Khai niem va muc dich ciia trach nhiem 
hinh su, Krasnoiarsk, 1986, tr 21; Eleonskij V.A. Trach 
nhiem hinh sir va giao due trach nhidm ti'ch cue cho 
cdng dan, Razian', 1977, tr. 27 (Tid'ng Nga). 
-*' Xem chu thi'ch so 13, tr. 88-89. 

•̂ ' Tarbgaev A.N. Khai niem va muc dich ciia trach 
nhidm hinh sir, Kraxoiarsk, 1986, tr. 30-31; Luat Hinh 
su, Phan chung, M. 1997, tr. 292 - 293 (Tieng Nga) 
*̂ Xem chu thi'ch sd 13, tr. 98 - 99. 

" Luat Hinh su, Phan chung, N.I. Vetrov va Lianunov 
Ju, I. chii bidn, 1997, tr. 293 (Tid'ng Nga). 
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sir tidu cue. Npi dung cua trich nhiem hinh 
su tich cioc dupc hp coi "Id hdnh vi thuc ti' 
ciia cd nhdn phii hgp vdi nhu cdu xd hpi"^"; 
"long hgp cdc quan hi phdp ludt ton tgi 
trong xd hpi dugc chii the thudng xuyin thuc 
hien bdng cdch tudn thti cdc quy dinh ciia 
Ludi Hinh sic"^'. Npi dung cua trich nhiem 
hinh su tieu ctoc, theo hp bao gom su len dn 
ciia Nhd nifdc ddi vdi ngifdi co ldi trong viec 
llufc hien Ipi phgm, hinh phgt - bien phdp 
cifdng che nhd nifdc dugc quy dinh trong Bp 
hull Hinh siC nhdm tudc dogt hodc hgn chi' 
quyen vd lgi ich ciia ngudi phgm tpi vd 
nhicng hgn chi' khdc lien quan din dn tich 
ctia ngicdi bi kit dn, nhung chi trong khudn 
kho ciia viec thiCc hiin hinh phgt chic khdng 
bao gom dn tich^^. 

Chiing tdi cho ring, quan didm phan 
trach nhiem hinh sto thinh trich nhiem hinh 
sir tich circ va trich nhiem hinb sto tieu cioc li 
kha ly thti, co su ddng gdp nhat djnh vio 
viec nhan thtrc sau hon bin chit vi co che 
thtac hien trich nhiem binh sir, cd gii tri djnh 
hudng cho Luat Hinh sir sir dtang rpng rai hon 
phuong phip khuyen khfch binh vi hpp phap 
ciia cdng dan. Song, kbdng the thtra nhan 
quan diem nay li quan diem duy nhit dting 
va khdng the tranh luan bdi nd khdng cho 
phep xic djnh diing din bin chat cita trich 
nhiem hinh sir. Viec phe phin quan diem niy 
se dupc chiing tdi trinh bay trong bii viet 
khac, cdn trong bai viei niy chiing tdi chi 
nhin manh ring, cung nhu nhidu nha luat hpc 
khac, chiing tdi khdng chia sd quan diem 
phan trich nhiem hinh su thanh trich nhiem 
hinh sir tich cue va trach nhiem hinh sto tieu 
cue bdi tinh chat tudng tupng ciia nP. Xdt vd 
linh chit, trich nhiem hinh sir li hau qua phip 
ly bit lpi. Trich nhiem hinh sto dupc quy djnh 
de ap dung ddi vdi ngudi thuc bien tpi pham. 
Bdi vay, cbiing tdi khdng ddng tinh vdi quan 
diem cita nhtrng nha luat hpc cho ring Luat 
Hinh sir quy djnh ci trich nhiem hinh sir tich 
circ the hien sto kiem che khPng thtoc hien tpi 

Xem chu thi'ch sd 23. tr, 24. 
Xem chu thich sd 23, tr, 25. 

• Xem chu thich sd 27, tr, 292. 

pham hoac thtoc hien hinb vi tich cue di dupc 
quy djnh trong Phin cic tpi pham cita Bp luat 
Hinh sir. Neu theo quan diem neu tren thi khi 
Bp luat Hinh sir quy djnh trach nhiem hinb su 
dd'i vdi tpi giet ngudi ching ban, thi ngudi 
khdng pham tpi giei ngudi "dupc hudng" 
trich nhiem hinh sir tich cue (?). Trich nhiem 
di lidn vdi hanh dpng (bat binh dpng) nao dd. 
Ngudi thuc hien chiing phai chiu trich nhiem. 
Nhtrng hanh vi tich cue, ve nguyen tic khdng 
the bj truy citu trich nhiem mi cin dupc 
khuye'n khich, khen thudng. Dai bp phan 
nhan dan khdng pham tpi kbdng phii vi viec 
dd cd the dem lai cho hp trich nhiem mi vi 
hp "dj ung" vdi loai boat dpng pham tpi vdn 
trii vdi quan diem va nidm tin cita hg. Lieu cd 
the cd ngudi mi trong citng mpt liic "dupc 
hudng" trich nhiem hinb sir tich cue dd'i vdi 
tit ci cic tpi pham da dupc quy djnh trong Bp 
luat ITmh sir. 

Chiing tdi chia se quan diem cho ring, 
trich nhiem hinh sir bien dien trong thuc te 
khich quan nhu loai quan he xa hpi dac biet 
do phap luat hinh sto didu chinh - quan he 
phap luat hinh su vdn xuai hien giira ngudi bi 
coi cd ldi trong viec thuc hien tpi pham vdi 
Nhi nudc (mi ndi chinh xic ban la vdi nhan 
dan Viet Nam thdng qua cac co quan nhi 
nudc cd thim quydn). Co sd hinh thanh loai 
quan he phap luat hinh su Ii su kien thirc hien 
hanh vi co lit ca cac diu hieu cua cau thanh 
tpi pham mi Bp luat Hinh sto da quy djnh. 
Loai quan he phap luat niy dupc hien thirc 
hoi ke ttr thdi diem ban in kei tpi ciia toi in 
CO hieu luc phip luat. Npi dung ciia quan he 
phap luat hinh sir gdm co cic quydn va nghTa 
vu ring bupc lin nhau giiia cic ben ma viec 
thuc bien chiing li bit bupc nham ngan chan 
tinh budng pham tpi tuong tu xay ra trong 
tucmg lai. Chung tdi cho ring, nghien ciru 
trich nhiem hinh sir trong md'i lien he vdi Iy 
luan vd quan he phip luat li cin thiei va quan 
trgng dd'i vdi viec nhan thiic tinh chit dac biet 
cita trich nhiem hinh sto. Cich liep can nay 
cho phep khic phuc dugc tinh chat phien dien 
cita cic quan didm da trinh bay tren day. Tuy 
nhien, thtra nhan trich nhiem hinh sto la quan 
he phip luat hinh sto khdng cd nghia la coi 
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quan he phip luit hinh su Ii ban chit cua 
trich nhiem hinh sir hoac ngugc lai, trich 
nhiem hinh sir tao ndn bin chit cua quan he 
phip luat binh su. Kbdng nen chung quy y 
nghTa xa hdi cua trich nhiem hinh su chi la 
quan he phip luat cung nhu khdng ndn chung 
quy y nghTa xa hpi cita quan he phap luat chi 
la trach nhiem hinh sir. Vi ly do do, cbiing tPi 
mpt lin niia khing dinh ring, quan diem mi 
chiing tPi dang phan tfch phe phin tren diy la 
khdng hoin thien. 

Ttr nhiing didu trinh bay tren day cd the 
thiy ring, cic quan diem vd trich nhiem hinh 
sto dupc neu ra trong khoa hpc Luat Hinb sir 
ft nhidu ddu cd gii tri; vin dd trich nhiem 
hinh sir dugc tie'p can vi lim sing td ttr nhidu 
khia canh khic nhau. Tuy nhidn, tit ca cic 
quan diem dd, ddu khdng di ddn tan gdc ciia 
van de vi khdng chi ra dugc ban chat cua 
trich nhiem hinh su hoac xic djnh nd khdng 
chinh xic hoac khdng diing vd mat nguyen 
tic. Chiing tdi cho ring, de nhan thiic dugc 
mpt cich dting din van dd trich nhidm hinh 
sir, didu quan trpng nhat li pbii xic djnh dupc 
bin chat ciia trich nhiem hinh sir. Vin dd la d 
chd, khdng the nhan tbirc dugc sir kien, qui 
trinh, bien tugng ne'u kbPng lim sing td dupc 
bin chit, y nghTa xa bpi cung nhu nhiing dau 
hieu eg ban quyei djnh sir dac thti ve chat cita 
trich nhiem binh su. 

Bin chat cua trich nhiem binh sir, theo 
chiing tdi la bieu hien cita su phan ung ciia 
Nha nudc ddi vdi hinb vi tpi pham dupc thtoc 
hien mpt cich co ldi. Chfnh sto phin ung cita 
Nhi nudc cin dugc "vat chat hoi" - xet xir tpi 
pham va ket in ngudi cd ldi trong viec thuc 
hien tpi pham, ndn khai niem ban chit ciia 
trach nhiem hinh su nim trong "vong quay 
phip ly". Vi vay, chiing tdi chia se quan diem 
cho ring, trdch nhiem hinh siC Id "siC phdn 
t'fng ctia Nhd nudc ddi vdi vi phgm phdp ludt 
dd dugc thuc hiin" vd rang, bdn chat ciia 
trdch nhiem hinh sif "the hiin a su kit tdi 
ciing nhu ki'i dn ciia Nhd nicdc ddi vai ngicdi 
phgm tpi ciing nhiCddi vdi hdnh vi ciia hp"^\ 

Cin luu y ring, y tudng quan trgng nay 
khdng dugc hg cbii y, coi trgng vi phit trien 
trong cic lip luan ciia minh mi cbi dugc hp 
nhan tidn nhic tdi. Ddng thdi dinh nghTa vd 
trach nhiem hinh sir cting dugc hg neu ra tCr 
nhiing can cir khic, vi viy, cd rit ft diu hieu 
Clta trich nhidm hinh su. 

Tien gin hem den ban chit cua trich 
nhiem hinh sto, theo chiing tdi, la quan diem 
cua nhirng nhi luit hgc coi trich nhiem hinh 
sir Ii sto ke't tdi, sto kei in ctia toi in nhan 
danh Nhi nudc dd'i vdi tdi pham da dugc 
thuc hidn. Trich nhiem hinh sto theo hg la 
hien tugng dpc lap, khdng phu thupc vdo 
hinh phgt md ngugc lgi trong quan hi vdi 
hinh phgt no Id cdi ddu tien cd npi dung 
riing khdng triing vdi npi dung hinh phgt; 
khdi niem trdch nhiem hinh sif gdn vdi sif kit 
tpi ciia Nhd nUdc dudi hinh thicc bdn dn 
budc tpi do tod dn quyi't dinh^''. Phit trien 
quan diem niy, mpt sd nha luat hpc lim 
chfnh xic thdm ring, cin phai hieu trich 
nhiem hinh su la "siC kit dn cdng khai ciia 
Nhd nudc ddi vdi hdnh vi nguy hiem cho xd 
hpi vd ngudi dd thtcc hiin hdnh vi dd "^\ Mpt 
sd nhi luat bpc khic md rpng hon ddi tupng 
cua su len in bdi theo hp, cdn phdi hieu 
trdch nhiem hinh sic la siC kit dn cdng khai 
ciia Nhd nudc khdng chi ddi vdi ngUdi thiCc 
hien hdnh vi nguy hiem cho xd hpi md cdn 
ddi vdi chinh hdnh vi dd^''. 

Chung tdi cho ring, quan diem tren diy 
cung cin dupc Iam chfnh xic thdm. Vin de 
Ii d chd, cic nhi luit hgc mang quan diem 
niy ddng nhat ban chat cua trich nhiem hinh 
su chi vdi yeu td hinh thiit la sii kei in cdng 
khai dd'i vdi tpi pham va dd'i vdi ngudi pham 

(Xem tiep trang 59) 

Xem chd thich sd 13, tr, 129. Xem chii thfch sd' 20, 
tr. 69 -70. 

'•* Xem Noj I. S., NhSng va'n dd ly luan vd hinh phat 
trong Luat Hinh su Xd - Vidi, Saratov, 1962, tr. 119-
120 (Tid'ng Nga). 
'̂  Xem Tikhonov K.Ph, Mat chu quan ciia tdi pham, 
Saratov, 1967, tr. 41; Samoshenko IS,, Pharukshin 
M.X. Trach nhidm theo phap luat Xd - Viei, M, 1971, 
tr. 68 (Tie'ng Nga). 
"" Xem Osipov P.P. Cd sd ly luan ciia vide quy dinh va 
ap dung cac chd tai hinh su, L.LGU, 1976, tr. 53-54; 
Samoshenko I.S.̂ Pharukshin M. X,Sach da dan, tr. 68. 
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trien ctia nen kinh te va nhu cau xir li ddi vdi 
cac to chirc pham tpi, lap phip hinb sir doi 
vdi to cbtrc pham tpi cua Trung Quoc ciing 
ngay cing phit trien vi hoin thien v i din 
the hien dupe die diem rieng cua nP. Bdn 
canh dp, chung ta cting cin pbii thay ring, 
nhtrng kbP khan trong thuc tien xir ly to 
chirc pham tpi dit ra yeu cau rat nghiem tiic 
doi vdi nhirng nhi nghidn cim li luan. Ciing 
vi vin de do, tai Hpi ngbj thudng nien cua 
cac bpc gii Luat Hinb su da lay "tP cbtrc 
pham tpi" li mpt trong nhtrng ebu de ctia 
Hpi thio. Hpi nghj niy li mpt tap hgp ldn 
nhtrng thinh qui eua viec nghien cuu vd tP 
chirc pham tpi trong may nim gin day, cong 
bo hing loat ket qui nghien cim mdi nhung 

van chua giai quyet tot nhiong van de neu ra 
tren day, tham chi chua dua ra dugc nhtrng 
ket luan tuong dpi ro ring hoac y kidn cP 
tinh chat chu dao. CP ban chd, bat cap niy li 
do gidi bpc gii ve Luat Hinh sir Trung Quoc 
chua nghidn cim sau nhiong vin dd co bin vd 
trich nhiem binh sir cua to cbtrc pham tpi. 
Mpt khi da thoit ly nhung li luan co so nay, 
se ed thii dp ne trinh nhiong van de mau 
chot vi ket qui nghidn ciin cua nhieu ngudi 
trd thinh sir sPi dpng gii tao . Didu nay 
chung tP su bat cap cua viec nghien cim li 
luan ve tP ehire pham tpi, mat khic chimg tP 
rang thuc tien tu phap vi nghien cuu li luan 
ve tP chuc pham tpi van trong tinh trang 
dudng xa ginh nang. 

'̂  Tham khao Duang Qudc Chuang; "Suy nghT danh gia 30 nam nghien ciru ve dan vi pham tdi: sdi ndi va khd 
khan", dang trong "Nghien ciru 30 van dung Luat Hinh su trong cai each md cira", Nxb. Dai hpc Cdng an nhan 
dan Trung Qudc, nam 2008, tr, 139. 

(Tie'p theo trang 50 - Bdn ve khdi niem...) 

tpi bing bin in cita toi in. Trong khi do, bdi 
la hien tupng dac biet nen bin chit cua trich 
nhiem hinh sir, theo chiing tdi khdng chi the 
hien qua bin in ket in ciia toa in dd'i vdi 
ngudi cd Idi (trich nhiem hinh sto tai thdi 
diem nay di nhien la rat quan trpng, nhung 
chit yeu vin la hinh thirc) ma cdn qua sir len 
an ngudi pham tpi (vi muc dich nay ma trich 
nhiem hinh su dupc quy djnh vi ip dtang), 
qua y nghTa xi hpi, qua "sti menh ljch sir" va 
qua vai tro cita trich nhiem hinh su ddi vdi 
ddi sdng xi hpi. 

Chii the hi kei an hinh su la ngudi da 
Ihioc hien hinb vi da bj nhi lim luSt dinh gii 
trudc la nguy hiem cho xi hpi vi quy dinh 
cim thuc hien. Co the khing djnh ring, neu 
khdng cP sto dinh gii tieu cue nhu viy cua 
nha lam luat ddi vdi hanh vi tuong irng thi 
khong thd cd sir truy ciru trich nhiem hinh su 
ddi vdi ngudi thuc hien nd. Bing ban in, toi 
an cdng khai tuyen bd hinh vi di thtoc hien 
la tpi pham va ngudi da thuc hien nd li ngudi 
pham tpi va nhu vay, thay mat Nha nudc, toa 

in dua ra sir dinh gia tieu cue dd'i vdi hinb 
vi cung nhu ngudi cd ldi trong viec thtoc hien 
nd. Sir dinh gia niy dT nhien Ii quan trpng, 
nhung cung la sir dinh gii thir hai dupc phii 
sinh tir sir dinh gii "chinh" - su dinh gii cua 
nha lam luat. 

Ttr nhirng didu phSn tich tren day cd the 
thiy viec thuc hien khdng dung trich nhiem 
hinh sto trong thirc tidn diu tranh phdng ngira 
va chdng tpi pham g^y hire xuc d nudc ta 
trong thdi gian vtra qua xuat phat tir nhieu 
nguyen nhan, trong dd khdng the khdng ke 
de'n sir nhan thirc khdng thdng nhit, khdng 
diy dil, khdng toan dien, khdng chinb xic vd 
khii niem, npi dung, bin chat, gidi ban ciia 
trach nhiem hinh sir. Trich nhiem binh sir, vi 
vay, vin Ii hudng nghien ciiu mang tinb cip 
thiet. Hudng nghien ciai niy cin phai dupc 
tien hinh dtaa tren cich tiep can lien nginh 
luat hpc. Chiing tdi cho ring trong thdi gian 
tdi khoa hpc phip Iy noi chung vi khoa hgc 
phip luat hinh sir noi rieng cin quan tam 
nhidu hon den hudng nghien ciru niy. 
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