
s u PHI LY CUA D U 6 N G L U O I B 6 TRONG BIEN DONG 
NHIN Ttr GOC D O P H A P LUAT QUOC TE 

Nguyen Hong Thao* 

Gan day du luan dang ngay cang 
quan tam vd nhiJng hanh ddng khd 

hidu, phi ly ciia Trung Qud'c tren Bidn Ddng. 
Cac boat ddng nay rd len ttr dau nam 2009, 
bat dau tir vy dung do tau My va Trung Qud'c 
ngay 8/3 tren Bien Ddng, lenh cam danh bat 
ca cua Trung Qud'c ttr ngay 16/5/2009, tang 
cudng lyc lugng tau ngu chinh xudng bien 
Ddng, dd xuat cua hai quan Trung Qud'c 
phan chia quydn kidm soat Thai Binh Duong 
gitia Trung Qud'c va My, tdi tuyen bd cua 
CNOOC ngay 16/6/2009 se tidn hanh khoan 
sau tham dd khai thac trong Bien Ddng trong 
nam 2009. Nhung gay quan ngai nhidu nhai 
chinh la viec ngay 7/5/2009 Trung Qud'c 
chinh thiic yeu ciiu luu truyen trong cgng 
ddng cac nudc thanh vien Lien hgp qud'c ban 
dd the hien dudng dirt khiic 9 doan (hay cdn 
ggi la dudng chtr U, dudng ludi bd) tren Bidn 
Ddng, yeu sach khdng chi cac dao, da ma 
loan bd vting bien trong dd. 

L Su hinh thanh dudng dirt khiic 9 
doan va nhiing giai thich khd hieu 

Cho de'n ngay 7/5/2009 chinh quydn 
Trung Qud'c ddu lam lo khdng giai thich gl 
vd con dudng cbii U trong Bidn Ddng. Theo 
cac tac gia Trung Qud'c, dudng chur U lan 
dau tien xua't hien tren ban dd cac dao trong 
bien Nam Trung Hoa - The Location Map of 
the South China Sea Islands {Nanhai zhudao 
weizhi tu) do Fu Jiaojin, Wang Xiguang bien 
soan va dugc Vy Dia ly cua Bd Ndi vy Trung 
Qud'c xuat ban vao nam 1947'. Mdt sd ngudi 
khac cdn cd day thdi gian xua't xtr cua con 

'TS. Luat hgc, Uy ban Bian gidi qude gia, Bd Ngoai 
giao. 
' Li Jinmin & Li Dexia, 'The dotted line on the 
Chinese map of the South China Sea; A Note", Ocean 
Development & Internalional Law, 34:287-295, 
2003, p. 287-288. 

dudng nay xa hon nham muc dich giai thich 
cd lgi cho Trung Qud'c. Hg cho rang dudng 
chtr U nay do mdt ngudi ten la Hu Jinjie ve 
tir nam 1914 va thang 12 nam 1947, mdt vien 
chtic cua Cdng boa Trung Hoa ten la Bai 
Meichu ve lai dudng nay trong mdt atlas ca 
nhan de the hien cam xiic ctia minh khi nghe 
tin vd viec Phap chiem ddng cac dao Trudng 
Sa nam 1933^ Tuy nhien, cac tac glii Trung 
Qud'c ciing phai khach quan thtra nhan 
"khdng rd khi ve dudng nay Bai Meichu cd 
dti hidu bidt va kidn thiic vd Luat Bien qud'c 
te' duong dai hay khdng". Daniel Schaeffer 
trong "Bidn Ddng: Nhtrng didu hoang tudng 
va sy that cua dudng ludi bd" va cac nha 
nghien ctin nudc ngoai khac cung cho rang 
biin dd dudng dtrt khtic nay xua't hien trong 
mdt tap ban dd tu nhan (chii khdng phai cua 
Nha nudc)\ 

Dudng diit khtic gdm 11 doan ve bao 
gdp cac quan dao Ddng Sa, Hoang Sa, 
Trudng Sa va bai ngam Trung Sa va cd diem 
gidi ban phia Nam la vT tuyen 4". Tuy nhien, 
nam 1953 dudng 11 doan da dugc didu chinh 
thanh 9 doan, bd 2 doan trong Vinh Bac Bg, 
khdng rd nguyen nhan. Tren thyc td ddn nay 
khdng cd bat ky mdt tai lieu nao cho biet tga 
do cung nhu vi tri chinh xae cua dudng ludi 
bd. Chinh quydn Trung Qud'c cung chua bao 
gid dd cap dudng ludi bd nhu la mdt ranh 
gidi bat kha xam pham ddi vdi chu quydn 
Trung Qud'c. Mac dii cac ban dd Bidn Nam 
Trung Hoa ddu cd thd hien dudng nay. Chinh 

^ Yu, Peter Kien-Hong, "The Chinese (broken) U-
shaf)ed line in the South China Sea; points, lines, and 
zones", Publication: Contemporary Southeast Asia, 
Publication Date: Ol-DEC-03, p. 2 
' Peter de Goyer and Jacob de Keyzer: An Embassy 
from the East - India company united Provinces to 
the Grand Tartar Cham Emperor of China..., thu vidn 
Menzies, Australia, v. Ige. Rare b DS 708.N64 
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•1 vay Jii cd nhidu ban luan giai thich vd y 
nghla ctia dudng nay. Cac hgc giii Trung 
Qud'c dua ra 3 each giai thich: 

1) Giao su Gao Zhiguo, Vien trudng 
Vien Chien luge phat tridn bidn, Cyc Hai 
duong qud'c gia Trung Qud'c cho rang dudng 
nay yeu sach sd him cac dao niim ben trong 
hon la mgt dudng bien gidi bien. 6ng nhan 
xet: "nghien ctru ky cac tai lieu Trung Qud'c 
cho tha'y Trung Qud'c chua bao gid yeu sach 
loan bd cdt nudc ctia Bidn Nam Trung Hoa 
ma chi cac dao va vting nudc xung quanh 
cac dao nam trong dudng nay"'*. 

2) Pan Shiying (Phan Thach Anh) cho 
rang, con dudng nay da tdn tai mgt ntra the 
ky nay, khdng qude gia nao phan ddi va vl 
vay da tao ra mdt danh nghla lich str cho 
Trung Qud'c, la con dudng bien gidi qude gia. 
Trung Qud'c yeu sach chu quydn khdng chi 
cac dao, da ctia bdn quan dao Ddng Sa, Tay 
Sa (Hoang Sa), Trung Sa (bai ngiim 
Macclefield) va Nam Sa (Trudng Sa) ma 
toan bd vting nudc trong dudng chtr U dd. 
Theo dng, ''Chinh phii Trung Qude, thdng 
qua viec dn bdn cdc bdn do ndy mudn gui ba 
thong diep tdi cgng dong qude td: 

1. Khu vUc nam trong dudng hien gidi 
nay la cdc ddo, dd vd cdc viing nudc ke can 
ciia chiing dd thudc chu quyen vd quyen tdi 
phan ciia Trung Qud'c trong lich sir. 

2. Phil hgp vdi cdc cdng Udc qud'c td, vi 
tri vd hudng di cim con dudng did khiic 11 
doan ndy (sau thay bdng 9 doan) dd dugc 
vqch tlieo each gdn nhU Id dudng cdch deu 
giira r;a ngodi ciia bdn quan ddo trong bien 
Nam Trung Hoa vd'* dudng bd bien ciia cdc 
qud'c gia ke can. Dieu ndy dd vd dang Id hgp 
phdp vao thdi gian dd ciia chiem cir, chiem 
hi(u vd qiidn ly.' 

3. Thuc tiin sir dung cdc dudng din 
khiic hdn la mot dudng lien tuc de danh ddu 
mot sd cdc khu vuc chit chd't dd chi ra thuc 
chd't ciia viec "chua did diem", de lgi khd 

ndng dua ra nhirng dieu chinh cdn thiet 
trong tuong lai "\ 

Ndi each khac, vting nudc do con dudng 
nay bao bgc la vimg nudc lich str theo che 
do ndi thtiy ciia Trung Qud'c. Con dudng 
nay chi la hinh thtrc, cdn danh nghla lich sir 
cua Trung Qud'c tren vung bidn nay mdi la 
ndi dung. 

3) Zou Keyuan cho rang yeu sach ctia 
Trung Qud'c khdng nen xem nhu yeu sach 
viing nudc lich sir theo nghla truydn thdng 
ma gidng nhu mdt dang yeu sach cac quydn 
chu quydn va quydn tai phan lich str chii 
khdng phai la yeu sach chu quydn hoan loan 
va tuyet ddi. Ndi each khac, day la sy ngyy 
bien lien he dudng ludi bd vdi cac khai niem 
quydn chti quydn va quydn tai phan trong 
vting dac quydn kinh te va thdm luc dia ctia 
Luat Bien hien dai. 

Rd rang, ngudn gdc va y nghla ctia 
dudng ludi bd nay hoan toan map md, khdng 
chinh xae ddn ndi ban than cac hgc gia 
Trung Qud'c cung khdng thdng nhai dugc 
mgt giai thich hgp ly nao. Yann Huei Song 
cdn cho rang "khdng cd co sd nao trong Luat 
Qud'c td cho yeu sach lich sir dd"^. 

Bien Ddng (ten qude td la Bien Nam 
Trung Hoa) la mgt bidn ntra kin dugc bao 
bgc bdi chin qud'c gia va mdt vting lanh thd 
la Viet Nam, Trung Qud'c, Philippin, 
Malaixia, Brunay, Inddnexia, Thai Lan, 
Campuchia, Singapo va Dai Loan). Bien 
Ddng rdng khoang 3,5 trieu km^ trai rdng ttr 
vT do 3" len de'n vT do 26" Bac va ttr kinh do 
100" de'n 121" Ddng. Dudng tryc dai nha't 
CLia Bidn Ddng keo dai theo hudng Ddng Bac 
- Tay Nam, tinh ttr dudng ranh gidi phia Bac 
(Phiic Kidn - Bac Dai Loan) de'n dudng ranh 
gidi phia Nam (Sumatra ; Banka - Biliton -

•"G.M.C Valero: Spratly archipelago: is the question 
of sovereignty still relevant?, IILS, University of the 
Philippines, Law Center, Diliman, Quezon city, 1993. 

' Tuya'n tap cac phan quyet, lenh cua Tda an phap ly 
qude te ICJ, 1951, vu Ngu trudng Anh - Na Uy, 
tr.l 16, 139; G. Fitzmaurice; "Luat phap va diau le eiia 
Tda an phap ly qude te, 1951-1954", BYIL 1954, 
quye'n30, tr. 1-30 
'' B.A. Hamzah, "Jurisdiction Issues and conflicting 
claims in the Spratlys", the Indonesia Quarterly, 
vol.XVIII, N.2, p.133-153 
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Borneo) dai khoang 3.520 km. Noi rdng nhat 
ctia Bien Ddng khdng qua 600 hai ly 
(khoang gan 1.200 km). Day la bien duy 
nha't tren thd gidi cd hai qud'c gia quan dao 
Idn nha't the gidi la Inddnexia va Philippin. 
Ngoai ra, Bidn Ddng cd hai quan dao Idn 
nam giiia bien la Hoang Sa va Trudng Sa va 
hai vinh Idn an sau vao dat lidn la vinh Bac 
bd va vinh Thai Lan. Day la cai ndi cua ndn 
van minh ndng nghiep, liia nudc. Tuy nhien, 
nhiing quan tam chung nay khdng tranh khdi 
e ngai bdi cd gang cua Trung Qud'c duy tri 
dudng dth khtic 9 doan (dudng chiJ U, dudng 
ludi bd) trong Bien Ddng yeu sach 80% dien 
tich Bidn Ddng. Mgt con dudng ma ngudn 
gdc, ndi dung cd nhidu diem chua rd rang va 
khdng phti hgp vdi Luat Qude td va Luat 
Bien qud'c te. 

2. Luat phap quoc te va nhirng phi ly 
ciia dudng durt khuc 9 doan 

Vdi cdng ham ngay 7/5/2009 cd kem 
ban dd dudng chur U, cd ve Trung Qud'c ddi 
hdi cdng ddng qud'c td phai thtra nhan "tinh 
chat lich sir etia dudng ludi bd, coi Bien 
Ddng nhu mdt vinh lich str". Dudng nay se 
dugc ngd nhan la dudng bien gidi qud'c gia 
tren bidn cua Trung Qude. Hg cQng rat kheo 
kei hgp con dudng nay vdi cac khai niem dac 
quydn kinh td va them lyc dia ctia Luat Bidn 
qud'c te hien dai bang tuyen bd dudi dang 
Trung Qud'c cd chii quydn khdng the tranh 
cai vdi cac vting nude phu can cua quan dao 
Nam Sa (Trudng Sa theo ten Viet Nam). Nhu 
vay, toan bd Bidn Ddng se trd thanh ao hd 
cLia Trung Qud'c. 

Theo luat phap qud'c te', mgt vinh hay mdt 
vting nudc dugc coi la lich sir, can cti vao tap 
quan va cac phan quyet cua tda an va trgng tai 
qude te' phai thda man It nha't 2 didu kien: 

1. Tai dd qud'c gia ven bien thyc hien 
mdt each thyc su chu quyen cua minh mdt 
each lien tyc, hda binh va lau dai; 

2. Cd su chap nhan cdng khai hoac sy 
im lang khdng phan ddi cua cac qude gia 
khac, nha't la cac qud'c gia lang gidng va cd 
quydn Igi tai vting bidn nay. 

Vd didu kien thii nha't, Trung Qud'c phai 
chting minh dugc cac chinh quydn cua hg da 
thyc thi cbii quydn tren toan bd Bidn Ddng 
nay mdt each thuc su, lien tyc va hda binh 
trong thdi gian dai. Didu nay that khd bdi vi: 

- Cac van kien chinh thtic ctia Nha nudc 
phong kidn Trung Qud'c, nhu Dai Nguyen 
Nhd't tlidng clii (1294), Dgi Minh Nhd't thdng 
chi (1461), Dgi Thanh Nhd't thdng chi 
(1842), trudc nam 1909 ddu khang dinh: 
"cue Nam ciia lanh thd Trung Qud'c la Nhai 
huyen, ddo Hdi Nam". Cac ban dd lanh thd 
Trung Qud'c cua ngudi nudc ngoai cung thdi 
cQng ve va giai thich phti hgp vdi each hieu 
nay cua ngudi Trung Qud'c. Ban dd Trung 
Qud'c the ky XVII ciia Peter de Goyer va 
Jacob de Keyzer thudc cdng ty Ddng An -
Ha Lan ciing cd Idi giai thich rat rd: "nai xa 
nhd't ciia Trung Qud'c bat ddu tii phia Nam 
ddo Hdi Nam d 18 dp vT Bac, roi tir do 
ngugc len phia Bac den vT dp 42 dd. Trung 
Qud'c chi thyc su budc chan Ien quan dao 
Hoang Sa nam 1909 khi quan dao nay da 
thudc Viet Nam, khdng cdn la dat vd chu. 
Vd Trudng Sa, cho tdi tan nam 1932, cdng 
ham ngay 29/9/1932 cua Phai doan ngoai 
giao Trung Hoa Dan qud'c tai Paris vSn con 
khang dinh cac nhdm dao "Amphitrite" 
(Ludi Lidm) va "Croissant" (An VTnh) ciia 
quan dao Tay Sa (Hoang Sa) "tao thdnh 
phan lanh thd Trung Qude nam tdn cung d 
phia Nam ". 

- Trung Qud'c da khdng dua ra dugc cac 
bang chiing nao cd sire thuyet phyc vd viec 
hg da thyc thi chu quydn tren toan bd vung 
bien rdng Idn nay mdt each lien tyc, hda 
binh tir thdi xa xua. Cac sach Han van cd ddu 
ghi nhan cac boat ddng cua dan danh ca va 
dan budn A Rap, An Do, Malay, Viet, va 

'' Peter de Goyer and Jacob de Keyzer; An Embassy 
from the East - India company united Provinces to 
the Grand Tartar Cham Emperor of China..., thu vien 
Menzies, Australia, v. Ige. Rare b DS 708.N64 
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vting Vinh trong vting bidn nay*, khdng cd 
mdt bang chiing nao cho thay Bidn Ddng 
hoan loan la "ao hd Trung Qud'c". Cac chinh 
quydn phong kidn Trung Qud'c cting khdng 
thidt lap hoac duy tri cd lgi cho hg mdt sy 
dgc tdn nao trong vting bidn nay, kha dl ed 
the loai bd hoat ddng khai thac cua cac ddi 
Hoang Sa va Bac Hai ctia tridu Nguydn. 
Ngugc lai, cdn cd nhung hanh ddng thtra 
nhan tinh hgp phap ctia cac boat ddng dd 
nhu trudng hgp nam 1774: quan huyen Van 
Xuong gitip ddi vien ddi Hoang Sa khi di 
lam nhiem vy bi bao dat vao dat Trung Qud'c. 

- Dudng diit khtic 9 doan cua Trung 
Qud'c khdng phai la mdt con dudng cd tinh 
dn dinh va xae dinh. Ttr 11 doan nd da phai 
bd di 2 doan trong Vinh Bac Bd vl qua vd ly. 
Tinh chat khdng lien tyc ciia dudng nay dugc 
cac tac gia Trung Qud'c giai thich dd cho 
"nhirng dieu chinh cdn thiet trong tuong lai". 
Mdt con dudng nhu vay rd rang khdng the 
nao lai duge coi la "bien gidi qud'c gia" theo 
luat phap qud'c td. Dac tinh quan trgng nhat 
ctia mdt dudng bien gidi qud'c td la tinh dn 
dinh va dth khoat''. Trong mdt xa hdi cd trat 
ty rieng, cac dudng bien gidi la mdt trong sd 
cac the che dn dinh nhat ttr tat ca cac the 
che'". Vay ma d day de'n ca ngudi Trung 
Qud'c, tac gia ciia dudng nay cdn chua bidt 
nd di the nao, thi sao cd the ggi dd la bien 
gidi qud'c gia dugc. 

Vd didu kien thur hai, Trung Qud'c chua 
bao gid cdng bd chinh thiic yeu sach Bidn 
Ddng theo dudng ranh gidi gdm 9 doan 
khong lien nhau nay. Theo luiit phap qud'c td, 
cac hanh vi ma qud'c gia thd hien phai mang 

" G.M.C Valero; Spratly archipelago; is the question 
of sovereignty still relevant?, IILS, University of the 
Philippines, Law Center, Diliman, Quezon city, 1993. 
"Tuyen tap cac phan quyet, lenh etia Tda an phap ly 
quoc te ic j , 1951, vu Ngu trudng Anh - Na Uy, 
tr. 116, 139; G. Fitzmaurice; "Luat phap va diau le ciia 
loa an phap ly qude te, 1951-1954", BYIL 1954, 
quye'n 30, tr. 1-30 
'Tuycii tap cac phan quyet, s k lenh cua Tda an phap 
ly qude te ICJ, 1962, vu Dan Prcah Vihear, tr.34 
'" R.Y. Jennings, the Acquisition of Territory in 
International Law, Manchester, 1963, p.70. 

tinh cdng khai y chi thyc thi chti quydn tren 
lanh thd dd. Cac hanh vi nay phai cd tieng 
vang nhu nhung hanh vi binh thudng ciia 
mdt qud'c gia. Nhung hanh vi bi mat khdng 
the tao nen co sd cho quydn lich sir; it nhat 
cac qud'c gia khac phai cd co hdi dd biet 
dugc cai gl dang didn ra". Cac hgc gia Trung 
Qude mac nhan rang con dudng nay tdn tai 
ttr lau ma khdng cd qud'c gia nao phan ddi. 
Tuy nhien, luat phap qud'c td cho rang mdt 
yeu sach phai dugc tuyen bd rd rang, khdng 
map md, chinh thtrc va dugc duy tri trong 
mdt thdi gian dai dti dd qude gia cd y kien 
bat ddng phai dua ra y kien chinh thtire ctia 
hg. Dudng chtr U cd ngudn gdc ttr mot biin 
dd tu nhan, lieu cd phai la cai de cac qud'c 
gia khac cd y kien. Hon ntra, viec cac nudc 
tham gia hdi nghi San Francisco 1951 da bac 
bd dd nghi ctia Lien Xd trao trii cho Trung 
Qude hai quan dao Hoang Sa va Trudng Sa 
va thyc td tranh cha'p gitra Viet Nam va 
Trung Qude vd chti quydn ddi vdi hai quan 
dao Hoang Sa va Trudng Sa cung nhu ddi hdi 
ctia Philippines, Malaysia ddi vdi hau nhu 
loan bd hoac mdt bd phan ctia quan dao 
Trudng Sa cho thay khdng the ndi dudng 
ranh gidi 9 doan tren Bidn Ddng ma Trung 
Qud'c vach ra da dugc cac nudc khac cdng 
nhan. Trong cac hdi nghi qud'c td nhu Hoi 
nghi kiem che cdc xung dot tiem tdng trong 
Nam Trung Hoa td chtrc hang nam theo sang 
kidn ctia Indonexia, cac dai bidu Trung Qud'c 
ludn lang tranh khi bi chai van vd co sd phap 
ly va lich str ctia con dudng nay, con dudng 
yeu sach tdi 80% vung Bien Ddng lam ao hd 
cua Trung Qud'c, mdt yeu sach coi thudng 
lich sir va phap luat, cha dap len truyen 
thdng str dyng bidn ctia cac dan tdc ben bd 
Bidn Ddng nhu B.A.Hamzah da nhan xet'\ 

" Tuyan tap cac phan quyei, lenh ctia Tda an phap ly 
qude te ICJ, 1951, vu Ngu trudng Anh - Na Uy, 
tr.l 16, 139; G. Fitzmaurice: "Luat phap va diau le cua 
Tda an phap ly qud'c te, 1951-1954", BYIL 1954, 
quyen 30, tr. 1-30 
'̂  B.A. Hamzah, "Jurisdiction Issues and conflicting 
claims in the Spratlys", the Indonesia Quarterly, vol. 
XVIII, N.2, p.133-153. 
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- Con dudng dtil khtic 9 doan nay mau 
thuan ngay vdi quan didm chinh thtic cua 
Trung Qud'c da neu trong Tuyen bd ngay 
4/9/1958 vd cac vung bidn Trung Qud'c: 

"Chinh phii Cong hoa nhdn ddn Trung 
Hoa tuyen bd: 

1. Be rdng lanh hdi ciia Cong hda nhdn 
ddn Trung Hoa Id 12 hdi ly. Quy dinh ndy dp 
dung cho td't cd lanh thd ciia Cong hoa nhdn 
ddn Trung Hoa, bao gdm luc dia vd cdc ddo 
ven bd, cilng nhu Ddi Loan vd cdc ddo phu 
can, Bdnh Hd, Ddng Sa, Tay Sa, Trung Sa, 
Nam Sa quan ddo vd td't cd cdc ddo thudc 
Trung Qud'c dugc tach rdi khdi luc dia vd 
cdc ddo ven bd bdi bien cd ". 

Rd rang, Trung Qud'c cdng nhan rang cac 
dao bi tach biet vdi lyc dia bdi bidn ca, chii 
khdng phai cac viing nudc lich str. Nhu vay, 
chang le lai tdn tai vting bien ck nam trong 
ndi thtiy cua Trung Qud'c? Trong Luat vd 
Lanh hai va vting tiep giap ctia Cdng hda 
nhan dan Trung Hoa nam 1992, Trung Qud'c 
cung chi neu ddi hdi lanh hai 12 hai ly xung 
quanh nhtrng vting dat yeu sach chu quydn va 
vung tie'p giap 12 hai ly danh cho thud quan 
va cac myc dich tuong tu chii khdng xae dinh 
"vting nudc lich sir". Ngay 15 thang 6 nam 
1996, Trung Qud'c phe chuan Cdng udc cua 
Lien hgp qud'c vd Luat Bien nam 1982 va ban 
hanh Quy dinh vd he thdng dudng co sd dd 
tinh chidu rgng lanh hai, bao gdm quan dao 
Tay Sa (Hoang Sa). Quy dinh dudng co sd 
CLia Trung Qud'c d quan dao Hoang Sa da vi 
pham hai pguyen tac co ban: dd la sy vi 
pham chu quydn lanh thd cua Viet Nam va 
cung la sy vi pham cac quy dinh cua Luat 
Bidn qud'c td vd vach dudng co sd. Neu dat 
van dd chti quydn lanh thd sang mdt ben dd 
chi xdt vd mat ky thuat thi viec vach dudng 
CO sd cua Trung Qud'c tai Hoang Sa khdng tdn 
trgng tinh than va ngi dung cua Cdng udc cua 
Lien hgp qud'c nam 1982 vd Luat Bien. He 
thdng dudng co sd thang d day ndi lidn cac 
didm nhd ra nhai cua cac dao, cac bai ntra noi, 
ntra chlm ngoai cting cua quan dao nhu Da 
Bac (Beijiao), Cdn Cat Tay (Zhaoshudao), 
Dao Bac (Beidao), Dao Nam (Nandao), Dao 

Lincon (Dongdao), Da Bdng Bay 
(Langhuajiao). Cac doan dai nhat la doan 3-4 
(Lincon-Da Bdng Bay) 36,3 hai ly; doan 7-8 
(Da Bdng Bay - Da Triton) 75,8 hai ly; doan 
14-15 (Da Triton-Da Bac) 78,8 hai ly; doan 
22-23 (Da Bac-Cdn Cat Tay) 41,5 hai ly; 
doan 28-1 (Dao Nam-Dao Lincon) 28 hiii ly. 
Q day, rd rang Trung Qud'c da ap dyng 
phuong phap vach dudng co sd quan dao chi 
quy dinh cho cac qud'c gia quan dao (Didu 47 
cua Cdng udc) de vach dudng co sd cho cac 
quan dao xa bd. Didu 47 quy dinh: qud'c gia 
quan dao cd the vach cac dudng co sd thang 
cua quan dao ndi cac didm ngoai ciing ctia 
cac dao xa nhat va cac bai da ntra ndi, ntra 
chlm ctia quan dao, vdi didu kien la tuyen cac 
dudng CO sd nay bao lay cac dao chu ydu va 
xae lap mdt khu vyc ma ty le dien tich nudc 
so vdi da't, ke ca vanh dai san hd, phai d gitJa 
ty sd l/I va 9/1. Dien tich ma he dudng co sd 
nay cua Trung Qud'c bao lay la mdt khu vyc 
rdng 17.000 km^ trong khi tdng dien tich cac 
dao ndi cua quan dao Hoang Sa la 10 kml 
Ngoai ra, hau hdt cac da, bai san hd ma Trung 
Qud'c sir dyng d day ddu khdng thich hgp cho 
con ngudi de'n d hoac khdng cd mdt ddi sdng 
kinh te' rieng. Cac dao nay lai each xa nhau 
qua 24 hai ly, khdng cd ly do gl cd the ndi 
cac doan dudng co sd nhu vay. Do vay, bat ky 
mdt vung bidn nao ma Trung Qud'c tuyen bd 
bao quanh viing bidn cua cac mdm da, bai san 
hd nay vd mat ky thuat ddu trai vdi cac quy 
dinh ctia Cdng udc 1982. Tuyen bd vd dudng 
CO sd ngay 15/5/1996 cua Trung Qud'c ap 
dung ddi vdi ca quan dao Hoang Sa ctia Viet 
Nam cho thay viec Trung Qud'c yeu sach mgt 
viing ndi thuy nam trong mdt \aing nudc lich 
sir cd cung che' do ndi thuy la mdt mau thuan 
Idn trong lap trudng cua hg. Lap trudng nay 
cua Trung Qud'c ciing mau thuan ngay vdi 
chinh cac tuyen bd cua Trung Qud'c vd viec 
tau tham dd dai duong My da vi pham vung 
dac quydn kinh te' ciia Trung Qud'c trong vu 
ngay 8/3/2009. Chang le, cung luc Trung 
Qud'c lai yeu sach mdt vting bien vdi hai che 
do phap ly khac nhau: quydn chti quydn trong 
vung dac quydn kinh te nam trong vung nudc 
ndi thuy cd tinh chat chu quydn. 
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- Trong liip luan ctia minh, cac hgc gia 
Trung Qud'c da vien dan mdt sd trudng hgp 
yeu sach vting nudc lich sir trong thyc tidn 
qude td nhu yeu sach ctia Lien Xd cQ ngay 
20/7/1957 tai vinh Pierre Dai de'-, yeu sach 
ciia Lybi ngay 11/10/1973 tai vinh Sidra". 
Theo hg, cac vi dy nay chtirng td rang trong 
thyc lien qude td, luat ve cac vinh lich str da 
CO dugc mgt quy che phap ly rieng biet'^ va 
nhu vay yeu sach dudng 9 doan ctia Trung 
Qude la hgp phap. Lap luan nay qua don gian 
va dya tren co sd 15 trudng hgp yeu sach qua 
dang vting nudc lich sir ma luat phap qud'c te 
ludn phe phan. Cac trudng hgp it di nay 
khdng tao ra dugc mdt opinion juris (y thtire 
phap luat) va mot thyc tidn phap ly khdng ddi 
nen chting khdng bao gid dugc Luiit Qud'c td 
chap nhan nhu mdt quy tac tap quan. VI vay, 
lap luan ctia cac hgc gia Trung Qud'c da 
khong cd tinh logic ngay ttr dau. Vting nudc 
nam trong dudng 9 doan chidm 80% dien tich 
Bidn Ddng ma Trung Qud'c cho la "vting nudc 
lich str" la khdng thd chap nhan dugc. Lual 
Qude td khdng hd bidt den mdt vting nudc 
lich str Idn ddn nhu vay. Yeu sach Bien Ddng 
nhu mdt ao hd ctia Trung Qud'c la xa la, di 
ngugc lai vdi hgc thuydt cac vting nudc lich 
str. Cdng ddng qud'c te chua bao gid ghi nhan 
mdt yeu sach nhu vay va se khdng chap nhan 
mgt khoang khdng gian rdng Idn nhu bidn 
nay, bidn Idn nhai, nhi thd gidi nam dudi 
quydn tai phan cua duy nhat mdt nudc. 

- Quan didm ctia Bac Kinh va Dai Loan, 
ben diiu lien dua ra yeu sach dudng chu U 
cung khac nhau. Ngay 30/12/1992, Vien Lap 
phap Trung Hoa Dan qud'c (Dai Loan) da 
thong qua "Luat Viing dac quydn kinh td va 
thdm hie dia Trung Hoa Dan qud'c". Luat nay 
dugc ban hanh tren co sd nguyen \kc "chu 
quydn thuc le '̂ bd di didu khoan vd "vimg 

" Roach and Smilh: Excessive Maritime claims (cac 
yeu sach bien quii dang), International Law studies, 
vol.66, 1994. 
" Lybi da khep vinh nay vdi dien tich 22.000 hai ly 
vudng bang mdt dudng thang dai 300 hai ly. Quyai 
dinh nay da bi cac nude phan ddi manh. nhat la Hoa 
Ky va cac cudng qude hang hai. 
"Phan Thach Anh, .sdd, tr. 141. 

nude lich str" (viing nudc trong dudng chtr U). 
Ngay 2/1/1993, Vien Lap phap Trung Hoa 
Dan qud'c (Dai Loan) thdng qua "Luat Lanh 
hai va vting tidp giap Trung Hoa Dan qude". 
Luat nay quy dinh Lanh hai Trung Hoa Dan 
qud'c (Dai Loan) rdng 12 hai ly ddng thdi quy 
dinh cac diem co sd dd vach dudng co sd va 
ranh gidi ngoai lanh hai do Vien Hanh chinh 
quy dinh va cdng bd trong thdi gian tdi. 
Trong cac dao luat nay, khac vdi Trung Qud'c, 
Dai Loan da khdng dd cap "tinh chd't lich sii' 
ciia dudng ludi ho ma hg da lung yeu sach 
nam 1947. Hg chi yeu sach cac dao da, bai 
can nam trong gidi ban dudng chtJ U nhung 
khdng yeu sach viing nudc trong gidi ban dd. 
Cd le hg thay dugc phan nao tinh chai phi ly 
ctia yeu sach nay chang?"'. 

- Dudng dtrt khtic 9 doan ma Trung 
Qud'c yeu sach nay chay sat bd bidn ctia cac 
nudc, cd doan chi each bd bien Viet Nam 
khoang 50 - 100 km, trong khi Trudng Sa 
each bd Viet Nam khoang tren 200 hai ly. 
Dudng nay cdn chay sat bai Shoal James 
(Tang Mau) ctia Malaysia va dao Natuna cua 
Indonesia, quan dao Philippines gay lo ngai 
sau sac cho Ciic nudc trong khu vyc. VI viiy, 
thill khd cd the ddng y vdi cac hgc gia Trung 
Qud'c, con dudng nay dugc vach "theo cdch 
gdn nhu Id dui/ng cdch deu giira ria ngodi 
ciia bdn quan ddo trong Bien Nam 'Trung 
Hoa vdi dudng bd bien ciia cdc qude gia ke 
can, phii hgp vdi cdc cdng udc qude te". 
Trudc hei, cac cdng udc qud'c td cung nhu 
thuc td xet xtr ctia cac co quan tai phan qud'c 
td khdng trti dinh quydn uu tien ctia phuong 
phap dudng each ddu trong phan dinh nhai la 
trong trudng hgp cd cac danh nghTa lich str. 
Trung Qude khang dinh xay dung yeu sach 
ctia minh tren co sd "danh nghla lich str", 
ddng thdi lai ap dung phuong phap dudng 
each ddu de phan dinh, phti nhan danh nghTa 
lich str dd. That la khdng nhai quan. Thii hai, 
neu ve dting ky thuat, con dudng nay hoan 
toan khdng the la con dudng each ddu giiia 
cac dao nam giiJa Bidn Ddng vdi bd bidn ctia 

•Trung Qude thdi bao, 01/01/1999. 
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cac nudc xung quanh. Dd la chua ke den 
Didu 121 ctia Cdng udc ctia Lien hgp qud'c 
vd Luat Bien 1982 quy dinh rang nhtJng dtio, 
da nao khdng thich hgp cho con ngudi de'n d 
hoac cho mdt ddi sdng kinh td rieng thi chi 
cd lanh biii rdng khdng qua 12 hai ly. 

B.A. Hamzah, hgc giii Malaysia nhan xet 
mgt yeu sach phi ly nhu vay khdng thd cd 
mgt danh nghTa gi, do dd su khdng cd danh 
nghTa se keo theo sy khdng cd quydn tai 
phan". Nhu vay, mgt khi ndi dung da khdng 
dung, thi binh thtrc ctia van dd cang khdng 
hgp phap. Chu quydn khdng the suy didn, 
khdng thd dya tren nhiing dan chiing bang 
quo. Khdng mdt qud'c gia (van minh va tien 
bd) nao lai cdng nhan dudng ranh gidi 9 
doiin dth khiic nay, con dudng khdng dugc 
xae dinh rd ca vd co sd phap ly lan tga do dia 
ly, vl day la sy vi pham thd bao chti quydn 
lanh thd khdng chi ctia cac nudc lien quan 
ma cdn la sy thach thtrc ddi vdi quydn lgi 
hang hai, hang khdng... ctia cdng ddng qud'c 
td. Ttr bao ddi nay, cac qud'c gia trong khu 
vyc van tidn hanh cac boat ddng str dyng 
bidn mdt each binh thudng trong Bien Ddng, 
khdng cd sy ngan can nao ctia Trung Qud'c. 
Viec khang khang ddi hdi dudng chtr U nhu 
la mdt dudng bien gidi qud'c gia tren bien va 
yeu sach hau hdt Bien Ddng cting cac dao, 
da trong dd nhu Daniel Schaeffer, nguyen 
Tuy vien quan su Phap tai Trung Qud'c, Viet 
Nam va Thai Lan nhan xet, thuc chat cd tinh 
lam cho hau het ngudi dan Trung Qud'c va 
mgt sd ngudi khac hidu rang day don gian la 
su khang dinh ddi vdi "viec da rdi", Bidn 

Nam Trung Hoa (Bidn Ddng) va 4 quan dao 
trong dd la cua Trung Qud'c, va vl the khdng 
viec gi phai ban di cai lai. 

Dudng ludi bd nay cd thd cdn tdn tai mdt 
thdi gian dai do su cd cha'p cua mdt so ngudi 
cdn cd tu tudng sovanh, chti nghTa dan tdc 
hep hdi. Tuy nhien, ddi vdi nhtrng ngudi 
Trung Qud'c dang mudn dat nudc minh la 
mdt thanh vien dang tin cay cua cdng ddng 
qud'c te, ctia Cdng udc vd Luat Bidn 1982 thi 
viec ttr bd dudng nay se khac phyc dugc tinh 
trang map md can trd thuc tidn, tao nidm tin 
vdi cac nudc hiru quan, lam cho cac cudc 
dam phan phan dinh bidn trong khu vyc trd 
nen khach quan hon, thtic daiy hgp tac va 
phat tridn. 

Mdt each ty nhien, Bidn Ddng la noi lien 
kei cac ndn van minh kinh td gitJa cac nudc 
Ddng Nam A va gitira hg vdi phan lyc dia 
phia Nam Trung Qud'c. Vdi vi tri dia chinh 
tri, cau tao tu nhien va boat dgng kinh td-xa 
hgi lien kdt gitira cac qud'c gia, Bidn Ddng la 
ngdi nha chung cua cac nudc trong khu vyc 
va chira dung nhidu quan tam chung cua cac 
nudc trong va ngoai khu vuc. Bidn Ddng 
khdng thudc hoan loan vd mdt nudc, khdng 
thugc rieng Trung Qud'c, Viet Nam, 
Malaysia, hay Philippin, Brunei... Cac van 
dd cua Bidn Ddng can dugc cac nudc trong 
khu vyc, tren tinh than cau thi, tdn trgng chu 
quydn va lgi ich ctia nhau, tuan thu phap luat 
qud'c td, cting nhau tim mdt giai phap cdng 
bang, ma cac ben cd thd cha'p nhan 

'̂  B.A. Hamzah: "Cac van da tai phan tranh chap trong khudn khd Spratly ddi vdi viec giai quyei tranh chap", Hdi 
nghi kiem che xung dot tiem tang trong Bien Nam Trung Hoa, Bandung, Indonesia, 15-18/7/1991, tr.l99-200. 
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