
TIEP CAN NGUON GEN VA CHIA SE LOI ICH TlT SET DUNG 
NGLON GEN THEO LUAT DA DANG SINH HOC 2008 

Nude la la mgt trong nhirng qud'c gia 
ed ngudn tai nguyen sinh hge da 

dang, phong phii vl giau ed. Sy da dang, 
phong phii dugc the hien khdng chi d sy ed 
mat eiia nhiing loai ddng vat, thye vat hoang 
da quy hidm vdi ngudn gen dac hiiu, el biet 
chi cd the tdn tai d mgt hoac mgt so khu vyc 
dia ly xlc dinh d nudc la, ma cdn d ngudn 
gen vat nudi, cay trdng truydn thdng quy 
hiem cd gil tri kinh id cao va d c tri thiic cd 
truydn vd d e loli cay thude vd ciing quy bau 
ngay cang dugc phd bien vl sir dung rdng rai. 

Ngudn tai nguyen di truyen ed y nghla 
to Idn ddi vdi sy phll trien kinh id ciia dat 
nudc trong rat nhidu nam qua khi ma ndng, 
lam, ngu nghiep II nglnh kinh td ehinh, 
chidm ty trgng eao trong ndn kinh td. Dac 
biet, trong thdi gian tdi, ciing vdi sy phat 
tridn nhu vu bao ciia nganh cdng nghe sinh 
hgc, duge phlm, my phlm, thuang miii... va 
nhung Igi nhuiin sieu khdng Id ciia nhung 
nganh nay mang lai, sy giau cd vd ngudn tai 
nguyen di truydn (ngudn tai nguyen ed the 
lai lao duge) cd the duge xem nhu mgl trong 
nhirng the m;inh, ydu td then chdt dd thiic 
day phat trien kinh td ciia Viet Nam thay cho 
cac ngudn tai nguyen trgng ydu hien t^i nhu 
than da, dau md, khi ddt, khoang san (ngudn 
tiii nguyen khdng tai tao duge). Tuy nhien, 
viec sir dung Igi the ve ngudn tii nguyen di 
truydn cung ddi hdi phai ed sy bao tdn hgp ly 
va phat trien bdn virng tren co sd mgt khung 
phap ly hoan chinh. Chinh vi vay, quy dinh 
vc tidp can ngudn gen va chia se lgi ieh tir 
ngudn gen ma Luiit Da d;ing sinh hgc 2008' 
dua ra cd mdt y nghla quan trgng. 

'liiS. Luai hoc, Giam ddc Trung tam Nghien ciiu 
Phap luat va Chinh sach Phat inen bdn viing. 
' Luat Da dang sinh hoc 2008 dd dugc Qud'c hdi nudc 
Cong hod .xd hdi chii nghTa \ 'iei Nam khod Xlt, ky hop 

Trdn Thi Huang Trang* 

Tidp can ngudn gen va chia se lgi ich tir 
ngudn gen II mdt ndi dung holn loan mdi, 
khdng chi ddi vdi mdt van ban lull mdi nhu 
Luat Da dang sinh hgc ma ddi vdi he thdng 
phIp luat Viet Nam tir trude den nay. Day la 
lin dlu tien, cym tir tidp can ngudn gen vl 
chia se Igi ich duge xuat hien ehinh thirc 
trong mgt van ban quy pham phIp luat ciia 
Viet Nam, trudc dd cym tir nly duge biet den 
theo Cdng udc Da dang sinh hgc. Diem mdi 
nly chinh la ly do dd tie gia ehgn lam ndi 
dung ehii dao ciia bai viet nly, nhlm nghien 
cii'u, tim hieu, dua ra nhung nhan dinh danh 
gia ve mdt quy dinh phap luat mdi va cd y 
nghla quan trgng eiia phap luiit Viet Nam. 
Viec nghien ciru danh gia nay dya tren viee 
phan tich, ddi chieu vdi d c nguyen tac chinh 
theo Cdng udc Da diing sinh hgc, d c van 
ban hudng din Cdng ude va d c quy dinh 
phap luiit qude te ed lien quan. 

Cae nguyen tae eiia phap lual qud'c te vd 
tidp ciin ngudn gen va chia sc lgi ich cd y 
nghla quan trgng, la ea sd eho viec xay dyng 
phIp lual vd tie'p can ngudn gen va chia se 
lgi ich d phiim vi qude gia. Hien nay, qua 
trinh thuong lugng xay dyng co ehd qude te 
vd tiep can ngudn gen va chia se lgi ich van 
ehua kdt thiic, theo dy kien, qua trinh nay se 
kdt thiic vl bio d o kdt qua tai Hdi nghi d c 
ben lin thiir 10 ciia Cdng udc Da dang sinh 
hgc tai Nagoya, Nhat Bin thing 5/2010 theo 
cam kdt tai Hdi nghi thugng dinh vd phat 
trien ben vung tai Johannesburg nam 2002, 
trong khudn khd Cdng ude Da diing sinh 
hgc. Do dd, viec xay dyng phIp luat qude gia 
vd tidp can ngudn gen va chia se lgi ieh chii 
ydu dya tren d c nguyen tae eiia phIp lual 
qud'c td va d c ndi dung khung eiia Cdng ude 
Da diing sinh hge. 

thu 4 thdng qua ngdy 13 thdng II ndm 2008, cd hidu 
luc thi hanh tir ngay 01 thang 7 nam 2009. 
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NHA NUdc VA PHAP LUAT sd 8/200i 

Trudc hdt, de thI'y duge bet diem mdi va 
budc tidn quan trgng eiia phap lull vd da 
dang sinh hge ddi vdi quy dinh vd tidp can 
ngudn gen va chia se lgi ich, bai viet khii 
quit d c quy dinh phIp lull da dd cap ddn 
mgt vai khia canh eiia tidp can ngudn gen va 
chia se lgi ieh trudc khi Luat Da dang sinh 
hgc dugc ban hinh. 

1. Tiep can ngudn gen va chia se igi 
ich tir siir dung ngudn gen trudc khi Luat 
Da dang sinh hgc 2008 ban hanh 

Trudc khi Luat Da dang sinh hgc dugc 
ban hanh, phIp luat Viet Nam ehua ed nhung 
quy dinh phap luat cu the vd tidp can ngudn 
gen va chia se lgi ieh\ ciing nhu ca chd tiep 
can ngudn gen va chia se lgi ieh, d e quy 
dinh mdi ehi la nhung quy dinh mang tinh 
tuyen ngdn hoac mdi dd cap mdt, mdt so 
khia canh eiia quydn duge tidp can ngudn 
gen va chia se lgi Ieh nhu vd sin xuat, kinh 
doanh gid'ng cay trdng, vat nudi, khai thIc 
ngudn Igi thuy san, lam san, ve quydn tie gia 
gid'ng cly trdng, xul't khau ngudn gen. 

Ddi vdi ngudn gen vat nudi, cay trdng, 
PhIp lenh Gid'ng vat nudi, Phap lenh Gid'ng 
cly trdng da khang dinh nguyen tic quan 
trgng la phIt huy quyen ty chii, bio dam sy 
binh ding vl lgi ich hgp phIp eiia td chirc ca 
nhin trong boat dgng vd gid'ng vat nudi. 
PhIp lenh Gid'ng vat nudi, Phap lenh Gid'ng 
cly trdng dua ra nhung quy dinh vd san xuat 
kinh doanh gid'ng vat nudi, gid'ng cay trdng 
vdi didu kien kinh doanh eu the, ddi tugng 
kinh doanh, nhan san pham, chat lugng 
gid'ng vat nudi, gid'ng cay trdng. Day la 
phucmg thiic chu yeu va quan trgng de td 
chiic el nhin duge tidp eln va khai thIc tdi 
da lgi Ieh eiia ngudn gen vat nudi, cly trdng. 

Ddi vdi ngudn gen thuy san, Luat Thuy 
san 2003 khuydn khich, tao didu kien thuan 
lgi cho td chire, el nhan khai thIe vl su dung 
hgp ly ngudn lgi thuy san; bao dam tii tao 

^ lUCN office in Vietnam va GIZ , (2004), Project 
paper B10DI\'- Capacity building for development of 
access benefit sharing legislation in Vietnam, A 
Vietnamese - German Cooperation project. 
Implementing the biodiversity Convention. 

ngudn Igi thuy san va phIt trien nudi trong 
thiiy san tren bien, sdng, hd, dim, phi va d c 
vung nude ty nhien khle. Luat ciing quy dinh 
nhung didu kien ddi vdi viec khai thac thiiy 
sin trong dd ed viec cap gil'y phdp khai thIc 
hoac gia'y ehiing nhan quydn khai thIe khi 
dap irng du d c didu kien dd. Nha nude tdn 
trgng va bao hg d c lgi ich hgp phap va cac 
thanh qua lao dgng cua td ehiic, d nhin thu 
dugc qua boat ddng khai thIe ngudn lgi thuy 
san khi dugc d p gil'y phep hoac chiing nhan. 

Ddi vdi ngudn gen llm nghiep, theo 
Lull Bao ve va phat trien rirng, td chiire, ca 
nhin ed quydn khai thac llm san tiiy theo 
quy dinh ddi vdi tirng loai rirng. Quyen lgi 
cua td chiic va d nhan duge quy dinh hgp ly 
phu hgp vdi edng sire va trach nhiem eua td 
chiic, d nhan ddi vdi bao ve rirng. 

Mdt khia canh eua van dd tidp can ngudn 
gen la xul't khau ngudn gen. Didu nly dugc 
phIp luat Viet Nam didu ehinh blng viec sir 
dung phuang phap liet ke truydn thdng la 
dua ra danh muc nhung ddi tugng hoac 
trudng hgp khdng duge phdp xuat khau. Tuy 
nhien, vdi quy dinh Danh muc nhung gid'ng 
cay trdng va vat nudi quy hiem khdng dugc 
xuat khau ra nudc ngoai duge Bd Ndng 
nghiep va Phat trien ndng thdn, Bd Thuy san 
(nay la Bd Ndng nghiep va Phat tridn ndng 
thdn) ban hanh, Danh myc nhung loai ddng 
vlt, thue vat quy hiem ban hanh theo Nghi 
dinh 32/2006/ND-CP ngay 30/3/2006 eua 
Chinh phu vd Quan ly thye vlt rtmg, dgng 
vat rimg nguy cap, quy, hiem, trudng hgp 
thude su didu ehinh cua Nghi dinh 
82/2006/ND-CP ngay 10/8/2006 eua Chinh 
phu vd quan ly hoat dgng xuat khau, nhip 
khlu, tii xul't khau, nhap ndi tir bien, qua 
canh, nudi sinh san, nudi sinh trudng va 
trdng cay nhin tao cac loai dgng vat, thuc 
vat hoang da nguy cap, quy, hiem khdng the 
bao quit tat ca nhung ngudn gen quy hidm 
thude chii quydn Viet Nam. Nhu vay, eac 
ngudn gen sinh vat nim ngoai nhiing ddi 
tugng neu tren, chi can qua cira kidm dich la 
ed the mang ra nudc ngoai. Chinh vl vay, 
trong thdi gian vira qua da ed khdng it td 
chire, d nhan nudc ngoai tren danh nghla 
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nghien cii'u khoa hge, suu tam, du lich da 
mang ngudn gen ciia nude ta ve nude kinh 
doanh, lien hinh lai tao gid'ng mdi hoac khdi 
phue gid'ng eho muc dich thuang mai. Cung 
cd trudng hgp d nhan, id chirc nudc ngoli 
lam viee vdi ddi tic trong nudc de tiep can 
ngudn gen eung da eung cap cho ddi tie 
trong nudc mdt sd lgi ieh nhat dinh, nhung 
Ihudng khdng thoa dang va chi la phln rlt 
nhd so vdi lgi nhuan ma phia nudc ngoai thu 
dugc. Hem nua, do trang thiet bi trong nudc 
thidu nen d c nhi khoa hgc phai giri mlu ra 
nude ngoai phan tich dinh loai, nhung lai 
chua ed thoa thuan rd rang vd dam bao 
quydn lgi eho phia Viet Nam. Nhidu edng bd 
loai mdi ciia Viet Nam lai la ciia ngudi nude 
ngoai, vat mlu ehuln nlm d nudc ngoai\ Rd 
rang, viee quy dinh rd tirng loai sinh vat nao 
duge phep, loai nao bi d m mang ra khdi 
bien gidi II khdng the thye hien dugc vi nudc 
ta cdn vd so loli khoa hge chua thdng ke hdt, 
ngay ca nhung loai phd bidn hien tai chua ed 
gia tri sir dung eung cd the mang lgi ich Idn 
trong tuong lai. 

Mdt ndi dung lien quan ddn tidp can 
ngudn gen va chia sd lgi ich dugc quy dinh 
kha rd la quydn tic gia gid'ng cay trdng, vat 
nudi. Bao hd lot d e quydn tic gia gid'ng vat 
nudi, cay trdng la dam bao viee chia sc edng 
bang lgi ieh tir ngudn gen, ddng thdi phat 
huy dugc sire sing tiio ra d e gid'ng cay 
trdng, vat nudi hiiu ieh, bao tdn va phat tridn 
bdn viing da diing ngudn gen. Luat Sd huu tri 
tue 2005 da dd cap den ngi dung nay va dugc 
cu the hda ban tai Nghi dinh 104/2006/ND-
CP hudng din thi hanh mdt sd didu ciia Luat 
Sd hii'u tri tue vd quyen ddi vdi gid'ng cay 
trdng. PhIp lenh Gid'ng ely trdng, 2003 eung 
cd mgt chuang rieng ve bao hd gid'ng cay 
trdng mdi, vdi nhung quy dinh tucmg ddi cu 
the ve quyen sd huu, quydn tic gil gid'ng cay 
trdng mdi. Gid'ng cay trdng mdi dugc bio hd 
quydn sd hiru, quyen tie gia dudi hinh ihire 

Cue Bao ve mdi irudng, (2004) Tidp can ngudn gen 
va chia se lgi ich, nhung thach thiic trong vide thuc 
hidn Cdng udc Da dang sinh hgc d Viet Nam, Hdi 
thao qude gia vd tidp can ngudn gen va chia se lai ich, 
Ha Ndi, Vict Nam. 

d p van blng bao bd gid'ng cay trdng mdi. 
Tuy nhien, ddi vdi gid'ng vat nudi, PhIp lenh 
Gid'ng vat nudi khdng ed quy dinh eu the ve 
quydn tie gil ddi vdi gid'ng vlt nudi ma chi 
quy dinh vd nghien ciiu, ehgn, tao, dat ten, 
cdng nh|n gid'ng vat nudi mdi. Viec cdng 
nhan quydn tie gil ddi vdi gid'ng vat nudi va 
bao hd quydn nay bet siie can thiet vdi muc 
dich khuydn khich hoat ddng nghien ciru, 
ehgn, tao, khao nghiem gid'ng vat nudi mdi 
phye vu ndng nghiep, ddng thdi hudng tdi 
muc dich kidm soat va nang eao y thirc trich 
nhiem ddi vdi gid'ng vat nudi mdi thdng qua 
quyen va nghla vu eua tie gia gid'ng vat nudi 
mdi phai dam bao duge vd chit lugng. lac 
dyng vl ngan ngira tic hai ciia gid'ng vat nudi 
mdi. Ngoli ra, phap luat eung chua ed mdt co 
che bao hd eu the ddi vdi nhung gid'ng vat 
nudi truydn thdng ciia edng ddng dia phuong 
trong khi nhu elu eiia d c cdng ddng, lang xa 
dugc bao hd d c gid'ng cay trdng, vat nudi 
truydn thdng ciia cdng ddng dang rat cao va 
d p thidt nhu thye td ele gid'ng ga Mdng, ga 
Ddng Tao^ Cung nhu vay, phap luat trudc dd 
chua ed d c quy dinh vd bao hd tri thire y hgc 
cd truydn ciia eac dan tdc sinh sdng tren lanh 
thd Viet Nam gan vdi ngudn gen cay, con lam 
thude, la co sd phIp ly cho vice tidp can va 
chia se lgi ich. 

Ngoiii trir mdt sd khia ciinh dd cap kd 
tren, cdn d c ndi dung chu ye'u va quan trgng 
vd tidp can ngudn gen va chia se lgi ieh chua 
dugc phap luat trudc dd dd cap ddn bao gdm 
el CO ehd tidp can ngudn gen vl chia se lgi 
ich vdi d c quy dinh de dim bio tiep can va 
chia se lgi ieh cdng bang vl hgp ly, d c 
nguyen tic. Lual Da dang sinh hge 2008 da 
quy dinh mdi lin dlu d c ndi dung dd, dii mdi 
chi dua ra duge d c quy dinh khung, ddi hdi 
phii ed van ban dudi luat hudng dan eu the. 

2. Tiep can ngudn gen va chia se Igi ieh 
tir sir dung ngudn gen theo Luat Da dang 
sinh hgc - quy dinh phap luat mdi ve the 
hien tuong ddi day dii eac nguyen tic ciia 
luat phap quoc te 

^ hllp://www.vcn.vnn.vn/qE/quvgen200.'i/qg 5 4 
2005 l.htm 
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'HA NUdc vA PHAP LUAT SO 8/200 

Toan bd ndi dung vd tidp can ngudn gen 
va chia se lgi ieh duge quy dinh tai muc 1, 
Chuang 5 ciia Lull Da dang sinh hge, tir 
Didu 55 de'n Didu 61, va mdt so didu khoan 
lien quan dugc quy dinh tai muc 2, ciing 
Chuang 5. Cae ndi dung cua d c dieu khoan 
nay da the hien d e nguyen tic cua Cdng udc 
Da dang sinh hgc va d e quy dinh khle eua 
phap lull qud'c td. 

2. 1. Nguyen tdc ton trgng chit quyen 
qude gia tdi cao, vinh vien ddi voi ngudn 
gen vd trdch nhiem quoc gia givf gin vd bdo 
tdn ngudn gen tren lanh thd nudc minh vd 
sti dung ben viing 

Nguyen tdc tdn trgng chii quyen qud'c gia 
tdi cao, vinh vien ddi vdi ngudn gen la sy cu 
the boa nguyen tic chu quydn vinh vidn ddi 
vdi tai nguyen sinh hgc, mdt nguyen tie dugc 
d c qude gia thinh vien Lien hgp qude thira 
nhan. Xul't phIt tir chu quydn qud'c gia ddi vdi 
tai nguyen thien nhien, mdi qud'c gia cd 
quydn hoan loan va rieng biet khai thIc tii 
nguyen thien nhien theo ele chinh sach ml 
d c qud'c gia dd ra trong pham vi tham quydn 
qude gia. Tuy nhien, trong llnh vyc da dang 
sinh hge thlm quydn ciia qud'c gia vln ed tinh 
ban ehd khi budc d c qud'c gia phai ed trich 
nhiem ddi vdi d e qude gia khle ciing nhu 
cdng ddng qud'c te' khi hg tidn hanh d e boat 
ddng khai thIe, bao tdn trong pham vi thlm 
quydn eiia minh. Cac bd phan hgp thanh da 
dang sinh hge ed mdi quan he tic ddng qua 
lai trong mdt tdng the thdng nhat, vl vay, khi 
thuc hien chu quydn qud'c gia ddi vdi tai 
nguyen thien nhien eiia minh, d e qud'c gia 
khdng dugc lam phucmg hai ddn mdi trudng 
eiia d c qud'c gia khle, phai tdn trgng chii 
quydn qud'c gia khle trong llnh vyc nly. 

Nguyen tdc irdch nhiem qud'c gia giif gin 
vd bdo tdn ngudn gen tren lanh thd nudc 
minh vd sif dung ben vifng. Nguyen tic nay 
duge ghi nhan trong Cdng udc Da dang sinh 
hge. Vi theo nguyen tie chii quydn qude gia 
tdi eao, vinh vien ddi vdi ngudn gen qude gia 
ed quyen sir dung, khai thIe, dinh doat 
ngudn gen. Nhung dudi d p do cao bom, 
ngudn gen eung la di san ehung eiia loin 
nhin loai va do dd cdng ddng qud'c td yeu 

elu qud'c gia phai ed trach nhiem bao ve di 
san ehung eiia nhan loai tren lanh thd qud'c 
gia. Ben canh dd vdi yeu d u bao ve mdi 
trudng, da dang sinh hgc toan elu, edng 
ddng qud'c td yeu elu qud'c gia phai cd trich 
nhiem bao tdn ngudn gen tren lanh thd nudc 
minh va sir dung ben viing ngudn gen thugc 
chu quydn qud'c gia minh. 

Ndi dung cua 2 nguyen tic nay duge 
khoan 1, Didu 55 Luat Da dang sirih hge cu 
the hda: "Nha nudc thdng nhat quan ly toan 
bd ngudn gen tren lanh thd Viet Nam". Dieu 
nay khlng dinh Nha nudc la chu sd hiiu duy 
nha't loan bd ngudn gen tren lanh thd Viet 
Nam. Chd do sd hiiu ngudn gen la ehd do sd 
hiru loan dan. Chd do nay tuomg ty nhu che 
do sd huu da't dai hien nay. Didu nly eung 
phu hgp vdi ndi dung eiia Didu 17, Hidn 
phap 1992: 

''Ddt dai, rifng niii, sdng hd, ngudn nifdc, 
tdi nguyen trong long ddt, ngudn lgi d viing 
bien, them luc dia vd vdng trdi, phdn vdn vd 
tdi sdn do Nhd nifdc ddu tU vdo cdc xi 
nghiep, cdng trinh thugc cdc ngdnh vd llnh 
vifc kinh te, vdn hod, xd hdi, khoa hgc, ky 
thuat, ngoai giao, qud'c phdng, an ninh ciing 
cdc tdi sdn khdc md phdp lugt quy dinh la 
ciia Nhd nudc, deu thugc sd hifii todn ddn" 

Tren CO sd ehe' do sd hiiu toan din ma 
Nha nudc II dai dien dung ra quan ly, Nha 
nudc giao lai cho 4 nhdm td ehiie, d nhan 
quan ly ngudn gen theo khoan 2 ciia Dieu 55, 
Luat Da dang sinh hgc. Dd la: 1- Ban quIn ly 
khu bao tdn, td chiic duge giao quan ly khu 
bao tdn quan ly ngudn gen trong khu bao tdn; 
2- Cliii ca sd bao tdn da dang sinh hge, ea sd 
nghien ciru khoa hge va phIt trien cdng nghe, 
ea sd luu giu, bao quan ngudn gen, quan ly 
ngudn gen thude ea sd ciia minh; 3- Td chirc, 
hd gia dinh, el nhin dugc giao quan ly, su 
dung dl't, rimg, mat nude quan ly ngudn gen 
thude pham vi duge giao quIn ly, sir dung; 4 -
Uy ban nhin din d p xa quan ly ngudn gen 
tren dia ban, trir trudng hgp quy dinh tai cac 
diem a, b vl e khoan nay. 

CIc td chiire el nhan duge giao quan ly 
ngudn gen tren ed d c quydn vl nghla vu cu 
the theo Dieu 56 ciia Luat Da dang sinh hgc. 
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Trong dd ed quyen hudng lgi ieh do td chirc, 
ca nhan tidp can ngudn gen chia se theo quy 
dinh tiii Dieu 58 va Didu 61 Luat Da dang 
sinh hgc 2008. 

2.2. Nguyen tdc ddng y thong bdo trudc 
vd ciing thoa thuan 

Ndi dung eiia nguyen tic nay la quyen 
tiep eln ngudn gen phai dugc sy ddng y 
trudc eiia ben ky kdt eung cap ngudn gen, 
ngoai trir ed ele quy dinh khle eiia ben nay. 
Giira ben cung cl'p va ben tiep can ngudn 
gen phii ed sy thuang lugng de thdng nhat 
dugc viec tiep can ngudn gen va chia se lgi 
ich thu dugc. Thuong lugng dya tren nguyen 
tic; ben eung d p ngudn gen cd quydn yeu 
eau ben tidp nhan cung d p d c thdng tin eln 
thiet ve viec tiep nhan nhu ai se sir dung 
ngudn gen dd va muc dich sir dung, rui ro va 
tiem nang xuat pbit tir viee khai ihic, sir 
dung ngudn gen, tren co sd d c thdng lin nay 
ma ben eung d p se quyet dinh ed cho phep 
tidp can hay khdng va tidp can d mire do nao, 
chia se lgi ieh nhu thd nao, kd hoach chia se 
lgi ich, hinh thire va ty le lgi ich chia se, vice 
tie'p can ngudn gen chi dugc cdng nhan tren 
CO sd cae didu kien ml hai ben da thda thuiin 
ddng y. Qude gia cung cap ngudn gen phai 
la nudc xuat xiir ngudn gen (nude sd huu 
nhiing lai nguyen gen trong d e didu kien ndi 
vi) hoac qud'c gia ed dugc ngudn gen cung 
cap theo con dudng hgp phIp phii hgp vdi 
cac quy dinh huu quan. Nguyen tie nay dugc 
thye hien d mgi cap lien quan nhat la cap 
cdng ddng dia phucmg noi ed ngudn gen dd. 
Ciing vdi van dd tidp can ngudn gen vl chia 
se lgi ieh la van de tri thirc truyen thdng. 

De thye hien nguyen tac nly, yeu elu 
phai xac dinh ea quan nIo diing ra thye hien 
licp nhan thdng bao viee tidp can ngudn gen 
va cap phep tiep can ngudn gen va khai thIc 
hgp ly ngudn gen, thdi hiin tidp nhan yeu elu 
va d p phep. Ngoli ra, nhiing quy dinh khae 
vd tiep can nhu d e d e b thiire va phucmg thirc 
tiep ciin, muc dich, kd hoach eua viec tidp 
can, thdi gian, ehii the tidp can, d c dieu kien 
dam bao an loan sinh hgc va bao ve mdi 
trucmg he sinh thai eung mdi dd cap ehung 
tai Dicu 57 \'d 7'///)/i /;/, ihti tuc tidp can 

ngudn gen, Dieu 58 vd Hgp ddng tidp can 
ngudn gen vd chia se lgi ich va Didu 59 ve 
Gia'y phep tidp can ngudn gen. 

Hien nay, Luat Da dang sinh hge vln 
chua xac dinh co quan nha nude ed thlm 
quyen nIo diing ra tiep nhan dang ky tiep can 
ngudn gen va d p giay phep tiep can ngudn 
gen ml chi ghi nhan "Chinh phu quy dinh eu 
the trinh ty, thu tuc tie'p can ngudn gen". 

Xet vd mat the che' quan ly, neu can cu 
vao kholn 2, Didu 6, Lull Da dang sinh hge 
vl Diem a, kholn 8, Didu 2 Nghi dinh 
25/2008/ND-CP ngay 04/3/2008 ^uy dinh 
ehiie nang, nhiem vu, quydn han vl co eau td 
chiire eiia Bd Tii nguyen vl Mdi trudng thi 
Tdng cue Mdi trudng, Bd Tai nguyen va Mdi 
trudng cd the duge xem xet II ca quan ed 
thlm quydn. Tuy nhien, can eii toln bg ndi 
dung eiia Quydt dinh 132/2008/QD-Trg 
ngly 30/9/2008 quy dinh chirc nang, nhiem 
vu, quyen hiin va co cau td chire ciia Tdng 
cue Mdi trudng Irye thugc Bd Tai nguyen va 
Mdi trudng bi khdng ed quy dinh vd tiep 
nhan thdng bao viec tidp can ngudn gen va 
d p phep tie'p can ngudn gen (tai kholn 6, 
Didu 2 ve bao tdn da diing sinh hgc). Nhu 
vay, can cir ve chire nang, nhiem vu quyen 
hiin cua d e bd cd lien quan ddn quan ly da 
dang sinh hgc, cd the Bg Ndng nghiep va 
PhIt trien ndng thdn dugc xem xet de giao 
nhiem vu quan ly nay hoac se cd mdt md 
hinh hgi ddng, lien bd. 

Luat Da dang sinh hgc da xlc dinh dugc 
d c ndi dung chinh ciia hgp ddng tie'p can 
ngudn gen vl chia se lgi ich va giay phep 
tidp can ngudn gen, ele ndi dung quan trgng 
cua dieu khoan ciing thda thuan. Vdi tat d 
d c trinh ty thu tuc lien quan ddn giay phep 
tidp can ngudn gen deu ehua quy dinh mdt 
thdi han eu the, thdi gian xlc dinh de co 
quan cd thlm quyen phai tri ldi chip nhan 
hay khdng chap nhan dcm xin phep. 

Ta't ca d c ndi dung nly ddu eln van ban 
dudi lull hudng din eu the hda, theo quy dinh. 

2.3. Nguyen tdc chia se mgt cdch cong 
bdng vd hgp ly ngudn gen 

Tren CO sd quydn tidp can ngudn gen ed 
the duge didu ehinh blng \ui\\ qude gia. didu 
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kien thoa thuan ehung giua cae ben, d e kdt 
qua nghien ciiru va lgi ich thu dugc tir viee sir 
dung ngudn gen vi muc dich thuang mai hay 
myc dich khle phai duge chia se mdt cich 
edng bang, hgp ly. Didu nly ciing ap dung 
ddi vdi d e kdt qua va lgi ich thu dugc tir d c 
ky thuat sinh hge ed dugc dya tren ca sd d e 
ngudn gen. Thdng thudng d c yeu d u tren 
se duge dua vao thoa thuan tie'p can ngudn 
gen nhu la didu kien cho phep tiep can 
ngudn gen. Ndi dung chia se edng blng va 
hgp ly lgi ich tir gen ciing la mdt trong 
nhiing myc tieu ma Cdng udc Da dang sinh 
hgc hudng tdi va la ngi dung cua Hudng din 
Bonn vd tidp can ngudn gen va chia se cdng 
bang, hgp ly ngudn gen. 

Ndi dung tren eiia nguyen tic nay dugc 
the hien tiii Didu 61, Lull Da dang sinh hge. 
Theo Didu 61 vd chia se lgi ich tir viee tidp 
can ngudn gen, lgi ieh thu duge tir viec tidp 
can ngudn gen phai dugc chia se eho d ba 
ben: 1 - Nha nude; 2- To ehiic, hd gia dinh, d 
nhin dugc giao quIn ly ngudn gen; 3 - Td 
chire, d nhin dugc cap gia'y phep tidp can 
ngudn gen va d e ben cd lien quan khle duge 
quy dinh trong giay phep tiep can ngudn gen. 
Can eiir dd chia se lgi ieh thu dugc tir viec tidp 
can ngudn gen II hgp ddng tidp can ngudn 
gen vl chia se lgi ich theo quy dinh ciia phIp 
lull. Mgt sd ndi dung vd hgp ddng tidp can 
ngudn gen va chia se lgi ieh dugc quy dinh tai 
Didu 58 ciia Lull Da dang sinh hgc. 

Van dd dat ra II ndu can cii vao Didu 55, 
Didu 56, Didu 61 eua Luat Da dang sinh hgc 
thi khd cd can eii' de chia se lgi ieh eho edng 
ddng d d c viing dem cua d e khu bio tdn, 
trong khi edng ddng la ddi tugng eln dugc 
uu tien chia se lgi ieh de khuyen khich hg 
tham gia bao tdn theo d e b tidp can bao tdn 
dya tren edng ddng. Rd rang, can cii vao 
khoan 2, Didu 55, Ban quan ly khu bao tdn, 
td chiie dugc giao quan ly khu bao tdn quan 
ly ngudn gen trong khu bio tdn se duge chia 
se lgi ieh tir ngudn gen eiia khu bao tdn theo 
khoan 2, Didu 61. Cdng ddng sinh sdng d 
khu bao tdn khdng la ddi tugng dugc giao 
quIn ly ngudn gen d khu bio tdn thi khdng 
dugc chia se lgi ieh tir ngudn gen dd. Hem 

niia, theo quy dinh phap luat hien hanh thi 
dien tich viing dem lai khdng tinh vao dien 
tich khu bao tdn\ nen cang khdng ed eln cir 
de chia se lgi ieh tir ngudn gen ciia khu bao 
tdn. Giai phIp td't nha't de dam bao duge lgi 
ieh cua cdng ddng II van ban hudng din thi 
hanh Luat Da dang sinh hgc vd quan ly va 
chia se lgi ich tir ngudn gen eln xac dinh cu 
the cdng ddng tai viing dem la mdt ben lien 
quan trong ba ben duge chia se lgi ieh theo 
quy dinh tiii Dieu 61. 

Ngoai ra, Luat Da dang sinh hgc cung 
ehua dd cap ddn cIc ngi dung rat can bin vd 
chia se Igi Ieh nhu d e hinh thire chia se: tien 
te hay d c lgi ich vlt cha't, phi vat chl't khle 
gdm chuyen giao cdng nghe, hd trg ky thuat, 
dio tao, nghien ciiru khoa hge; ty le phln chia 
Igi ich giira d e ben; thlm dinh va xlc dinh 
gia tri eiia ngudn gen lam ca sd de dua ra 
phln chia lgi ieh, d e quy dinh vd thda thuan 
chuyen giao cdng nghe ban quydn va sang 
ehd. Luat Da dang sinh hge mdi chi ghi 
nhan: "Chinh phu quy dinh cu the viec quan 
ly, chia se lgi ieh thu dugc tir viee tie'p can 
ngudn gen" (khoan 3, Didu 61). 

Tdm lai, Luat Da dang sinh hgc da neu 
duge d e ndi dung chu ydu quan trgng ve 
van dd mdi, thdi sy nhu tie'p can ngudn gen 
va chia sd lgi ieh tir sir dung ngudn gen. Day 
cd the duge xem nhu la mdt su nd lye Idn va 
budc tidn quan trgng trong edng tie ban 
hanh phap luat trong bdi d n h hdi nhap qud'c 
td, do dly khdng ehi la va'n dd eua qude gia 
ma cdn la van dd qude td vln dang trong qua 
trinh thuang lugng va hoan thien phIp luat 
didu ehinh. Viec xay dyng ele van bin dudi 
luat hudng din thi hanh Luat Da diing sinh 
hge can duge day manh, theo diing kd hoach, 
16 trinh dugc duyet, bao gdm ele ndi dung: 
Trinh tif, thii tuc tidp can ngudn gen; thdm 
quyen, trinh tu, thii tuc cdp gidy phep tiep 
can ngudn gen; viec quan ly, chia se lgi ich 
thu dugc tif viec tidp can ngudn gen; viec 
cung cdp thdng tin ve ngudn gen la 4 trong 
19 ndi dung ciia Luat Da dang sinh hgc 

' Khoan 4, Dieu 24, Quy che quan ly rung ban hanh kem 
theo Quyei dinh 186/2006/QD-TTg ngay 14/8/2006. 
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thude thlm quydn ban hanh hudng din cua 
Chinh phii. Vdi tinh chat va ngi dung ciia d c 
quy dinh tren, viec ban hanh mdt Nghi dinh 
cua Chinh phu hudng ddn ve tiep can 
ngudn gen vd chia se lgi ich II phii hgp va 
eln thidt. Mac dii, chua xlc dinh dugc ea 
quan nha nude nao cd thlm quyen trong viee 
tiep nhan dang ky va d p phep tiep can 
ngudn gen nhu tren da phan tich, nhung hien 
tai Cue Bio tdn da dang sinh hgc, Tdng cue 
Mdi irudng, Bg Tai nguyen va Mdi trudng 
dugc dy tinh ehi dinh dd xay dyng dy thao 

^lEP CAN NGUON GEN VA ... 

Nghi dinh tren. Cdn rat nhidu nhirng khd 
khan, thich thire dd xly dyng Nghi dinh tren 
vl de Nghi dinh dd di vao euge sdng, phll 
huy hieu qui didu chinh, song y nghla ciia 
Nghi dinh vd tidp can ngudn gen va chia se 
lgi ieh hdt sure to Idn d dudi gde do thiie dly 
kinh te' phIt trien, hd trg cdng tic xda ddi 
giam ngheo, nang cao ddi sdng eiia edng 
ddng, ngudi din duge giao hoac ed lien quan 
de'n quan ly ngudn gen, gdp phln quan trgng 
vIo bao tdn da dang sinh hgc ndi chung va 
ngudn tii nguyen di truydn ndi rieng. 

(Tiep theo trang 38 - Bdo mat thdng tin ...) 

phai dac biet quan tam. Bdi vi, nhu da neu 
tren, sd ngudi dugc phep tie'p can thdng tin 
mat la rat nhidu; d e loai thdng tin duge yeu 
elu bao mat duge liet ke rat da dang, chi tiet 
tirng loai din ddn thdng lin cang dd bi tiet 16 
ra ngoai; thii tuc bao mat thdng lin ciing quy 
dinh rat cu the vd thdi gian va d e b thii'e nop 
thdng tin mat... 

Vi the, de bao dam duge quyen lgi eiia 
minh, cac doanh nghiep d n chii ddng xlc 
dinh nhirng thdng tin nIo cd thd dugc bao 
mat theo quy dinh ciia phap lull Hoa Ky vl 
d n thiet phai bao mat de tir dd thye hien 

cho kip thdi gian va diing quy dinh; cdn 
thdng tin nIo khdng eln bio mat thi dua vao 
danh sach thdng tin phd bidn. 

Mat khae, ele co quan nha nude thye td 
vira qua da td chire rlt nhieu euge hdi ihio vd 
chdng bin phi gil, nhung eung ehi khai quit 
va gidi thieu vd thii luc didu tra chir chua di 
sau vao van dd, thii luc eiia bao mat thdng 
tin. Vi the, ca quan quan ly can phai giiip 
doanh nghiep hieu sau hem ve vai trd ciia d e 
thdng tin mat, nham bao ve cho quydn lgi 
ciia d c doanh nghiep ndi rieng ciing nhu eiia 
nen kinh td Viet Nam ndi chung. 

(Tiep theo trang 50 - Ve quyen don phuong...) 

Trong quan he lao ddng, nguyen tic ty 
nguyen, ty do, ciing ed Igi ihudng duge ele 
ben sir dung. Mac dii trude dd d c ben sir 
dung quyen DPCDHDLD theo luat dinh, 
nhung neu hg thay mudn tiep tuc duy tri mdi 
quan he lao ddng giua d e ben thi mdi ben 
vln cd the tir bd viec DPCDHDLD trude khi 
het thai h;in bao trude"'. Quy dinh nay xiia 
bao ve duge quyen chii ddng ciia ele ben 

trong quan he lao ddng, tidp tuc thye hien 
nhung cam ket trude dd, vira llnh manh hda 
bat ddng trudc dd. Theo khuydn d o ciia ILO, 
lull lao ddng d e nude eln ed nhidu quy dinh 
nhlm bio ve quydn DPCDHDLD eiia d c ehii 
the nhu "mdt quydn ty do ea ban" nhung 
cung tao didu kien de d c ben ndi lai mdi 
quan he lao ddng blng viee ngimg thuc hien 
thdng bio DPCDHDLD vdi ben kia". 

'̂Didu 40, BLLD 
"Xem Vahicos (N) - R.C.A.D.I, I968/I, p.3I9; Merle (M), A.F.D.I, 1959, tr. 414 - 415. 
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