
M O T SO BAT CAP TRONG CAC QUY DINH PHAP LUAT 
VE QUYET DINH TRONG TAI 

Su ra ddi ciia Phap lenh Trgng tai 
thuang mai nam 2003 (PLTTTM 

2003) da danh dau mgt budc tien mdi trong 
viec xay dung va hoan thien phap luat vd 
trgng tai tai Viet Nam, dap ung nhu cau lira 
ehgn phuong thii'e giai quyet tranh chap eiia 
cac doanh nghiep. Ben canh nhirng diem 
manh, qua thuc tien thi hanh han 6 nam, 
PLTTTM 2003 da bgc Id mgt sd bat cap. 

Tren co sd 'nghien cihi nhirng quy dinh 
eiia phap luat Viet Nam vd trgng tai, cd so 
sanh vdi eac quy dinh ciia phap luat qude td 
va phap luat ciia mgt sd nudc vd trgng tai, bai 
viet nay ehi ra mgt so bat cap va de xuat giai 
phap khac phuc trong quy dinh ciia phap luat 
nudc ta vd dia diem tien hanh trgng tai ky 
quyet dinh trgng tai; vd co sd de ra quyet dinh 
trgng tai; vd chu ky ciia trgng tai vien; ve viec 
cdng nhan va thi hanh quyet dinh trgng tai. 

L Quy dinh ve dia diem tien hanh 
trgng tiii vii ky quyet djnh trgng tai 

Dieu 23 PLTTTM 2003 quy dinh cac ben 
cd quydn thoa thuan dia diem tidn hanh trgng 
tai va ky quyet dinh trgng tai; neu khdng cd 
thda thuan dia diem tien hanh trgng tai va ky 
quyei dinh trgng tai thi Hdi ddng trgng tai 
quyet dinh, nhung phiii biio diim thuan tien 
eho cae ben trong viec giiii quyet tranh chap. 
Trong thuc te, ap dung dieu luat nay eho thay 
day la mgt quy dinh ed the gay khd khan khi 
iip dung. Trong nhieu trudng hgp cac ben cd 
tru sd tiii nhirng dia diem khae nhau, tham chi 
d cac nude khac nhau se rat khd ed thd sap 
xep dia diem giiii quyet tranh chap thuan lgi 
cho Cii hai ben. 

Phap luat trgng tai eiia cae nudc deu quy 
dinh sir tu do cua trgng tai vien trong viee 
lira ehgn va dinh doiit dia diem ky quyet dinh 

' Th.S. Luat hoc, Giang vicn Khoa Dao tao thSm phan. 
Hoc vien Tu phap. 

Bach Thi Le Thoa' 

trgng tai ngoai noi da tuyen quyet dinh dd, 
cd tinh de'n va han ehe' cac trudng hgp trgng 
tai vien tir chdi ky quyet dinh. 

Dieu 31 Luat mau ve Trgng tai thuang 
mai qude te ciia Uy ban Phap luat thuang m;ii 
qude te Lien hgp qude (Luat mSu ve Trgng tai 
ciia UNCITRAL) quy dinh ra't rd cac ben cd 
quydn tu thda thuan vd dia diem ky quyet 
dinh trgng tai, khdng nhat thiet phiii dugc ki 
tai noi didn ra hoat ddng ciia trgng tai. 

Dieu 832(6) cua Bg luat To tung Dan su 
Italia quy dinh khi xiiy ra tranh chap cac ben 
cd quydn thda thuan dia diem tien hanh 
trgng tai va ky quyet dinh trgng tai, thda 
thuan dd cac ben cd thd tu lira ehgn. Cac 
trgng tai vien cd the ky quyet dinh trgng tai 
tai bat ky mgt dia diem nao. 

Nhin chung, Luat mau vd Trgng tai ciia 
UNCITRAL va phap luat trgng tai cac nudc 
ddu cd quy dinh cho phep cac ben duge tu do 
thda thuiin dia diem trgng tai. Tuy nhien, 
trong trudng hgp cac ben khdng cd thda 
thuan thi Hgi ddng trgng tai se quyet dinh 
dia diem giai quyet vu tranh chap. 

Dieu 23 PLTTTM 2003 cQng ghi nhan 
quy tac thda thuan dia diem trgng tai va ky 
quyet dinh trgng tai tren nguyen tae tdn 
trgng y chi thda thuan ciia cac ben tranh 
chap. Hdi ddng Trgng tai se ra quyet dinh 
chi dinh dia diem giiii quyet tranh chap ehi 
khi cac ben khdng tu thda thuan dugc vdi 
nhau. Tuy nhien, trong thuc td ap dung ed 
xay ra trudng hgp cae ben tranh chap dua 
vao tieu chi thda thuan lira ehgn "dia diem 
thuan tien" de mgt ben ed the gay khd khan, 
can trd eho ben kia hoac ed the dua tren tieu 
chi phap luat chi dinh la dieu kien "thuan 
tien" eho eac ben tranh chap de lam can cur 
cho mgt ben dan phuong yeu ciiu hiiy quyet 
dinh trgng tai. Vi vay, theo chiing tdi ciin 
phai bd quy dinh "ihiign tien cho cdc ben 
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tranh chap", tranh sir tuy tien trong giai 
thich va ap dung didu khoan nay tren thuc te. 

De triinh trudng hgp cd trgng tai vien cd 
y lam hdng hieu lire ciia quyet dinh trgng tai 
bang each khdng ky vao quyet dinh trgng tai, 
khoan 2 Didu 44 PLTTTM 2003 da cd quy 
dinh bd sung: "Trudng hgp co trgng tdi vien 
khdng ky vao quyet dinh trgng tdi, Chii tich 
Hgi ddng trgng tdi phdi ghi viec ndy trong 
quyet dinh trgng tdi vd phdi neu rd ly do". 
Theo chiing tdi, quy dinh nhu vay la chua dii, 
vSn chua rd rang viec neu rd ly do trudng 
hgp cd trgng tai vien khdng ky vao quyet 
dinh trgng tai nhu vay da dii la can cii de 
quye't dinh trgng tai cd hieu luc hay khdng. 
Thiet nghT, phap luat Viet Nam nen ap dung 
Ciich quy dinh rd rang va ranh mach nhu quy 
tac to tung eiia Luat mau ve Trong tai ciia 
UNCITRAL. 

2. Quy dinh ve co sd de ra quyet dinh 
trgng tai 

Khi so sanh vdi phap luat ciia mgt so 
nudc tren the gidi ciing nhu qua trinh ap 
dung trong thuc tidn, cd thd ndi van de co sd 
dd ra quyet dinh trgng tai dugc quy dinh la 
mgt trong cac tieu chi khdng the thieu eiia 
ndi dung quyet dinh trgng tai. 

Theo Dieu 44 PLTTTM 2003 ndi dung 
quye't dinh trgng tai bao gdm: 

+ Ngay, thang, nam va dia diem ra quydt 
dinh trgng tai, trong trudng hgp viee giiii 
quyet vu tranh chap do trung tam trgng tai td 
chire thi quyet dinh trgng tai phai cd ten 
trung tam trgng tai; 

+ Ten. dia chi ciia nguyen don va bi dan; 
-I- Hg, ten cac trgng tai vien hoac trgng 

tai vien duy nhat; 
+ Tdm tat dan kien va cac van de tranh 

chap; 
-I- Co sd de ra quyet dinh trgng tai; 
-H Quydt dinh vd vu tranh chap; quyet 

dinh ve phi trgng tai va eac chi phi khac; 
-I- Thdi han thi hanh quyet dinh trgng tai; 
-I- Chir ky ciia cac trgng tai vien hoac 

trgng tai vien duy nhat. 
So sanh vdi phap luat eiia mgt sd nude 

khiie eung nhu phap luat qude td ve trgng tai 

thi nhirng yeu eau vd ndi dung eiia quyet 
dinh trgng tai theo quy dinh tiii Didu 44 
PLTTTM 2003 la kha day dii. Dac biet, quy 
dinh vd thdi han thi hdnh quyet dinh trgng 
tdi la kha mdi so vdi phap luat trgng tai eiia 
nhidu nudc. Thdng thudng, thdi hiin thi hanh 
quydt dinh trgng tai dugc quy dinh tai mgt sd 
van ban phap luat chuyen nganh vd td tung 
dan sir hoac thi hanh an. 

Theo Didu 44 PLTTTM 2003, co sd de 
ra quyet dinh trgng tdi hay cdn ggi la ly do 
de ra quye't dinh trgng tdi la didu kien bat 
budc trong ndi dung quye't dinh trgng tai va 
dugc coi nhu mgt trong eac ndi ham ciia trat 
tu edng edng. Nhu vay, eung gid'ng nhu cac 
quy dinh vd ca sd ra quyet dinh trgng tai d 
cac nudc, PLTTTM 2003 quy dinh co sd ra 
quye't dinh trgng tai la mgt trong nhirng tieu 
ehi khdng the thidu trong ndi dung quye't 
dinh trgng tai. Dieu nay dugc thay rd khi so 
sanh vdi ph<ip luat ciia mgt so nudc dugc 
trinh bay dudi day. 

Khoiin 2 Dieu 31 Luat mSu vd trgng tai 
ciia UNCITRAL quy dinh: "Trif kin cdc ben 
thda thuan ve viec khong neu ly do hoac khi 
phan quye't la quye't dinh ve cdc dieu khoan 
dugc thda thuan theo Dieu 30', phan quyet 
phdi neu ly do lam cdn cifde ban hdnh". 

Day la nguyen tae, vd eo biin, da dugc 
edng nhan trong phap luat vd trgng tai eiia 
hiiu het cac qude gia, tham chi phap luat ve 
trgng tai eua Lien bang Nga va eiia Ukraine 
cdn quy dinh bat budc mgi phiin quyet deu 
phai neu rd ly do cu the va cd can cut, khdng 
eho phep eac ben thda thuan ngoai le ve viec 
khdng neu ly do. Ngay Cii phap luat an le 
trudc day eho phep khdng can neu ly do trong 
quyet dinh trgng tai nhung, trong nhirng nam 
gan day quy dinh can phai neu ly do la bat 
budc va lam co sd dd ra quydt dinh trgng tai. 

Tai Hoa Ky, eac bang California, 
Connecticut, Oregon va Texas, phiip luat v6 
trgng tai cung cd Ciich tiep can nhu Didu 31 
khoiin 2 ciia Luat mau vd trgng tai 
UNCITRAL neu tren. Ciic van ban phiip luat 

' Di6u 30 Luat miu vt trong tai quy duih ve quyei dinh 
cac dieu khoan duoc thoa thuan thong qua hoa giai. 
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khac ve trgng tai ciia Hoa Ky cung khdng yeu 
cau phiii neu ly do, nhung neu quy tile td tiing 
irgng tai cd quy dinh vd viee phiii neu ly do, 
vi du nhu Dieu 32 (3) Quy tac trgng tai 
UNCITRAL - trir phi cac ben ed thda thuan 
khae - thi phan quydt phai neu rd ly do. 

Luat Trgng tai ciia Anh nam 1996 eung 
quy dinh trong khoan 4 Didu 52: ''Phdn 
quyei trgng lai cdn phdi neu rd ly do, trif 
infdng hgp cdc ben thda thuan bd qua dieu 
do". Quy tac trgng tai ICC^ tai Dieu 25 
khdng quy dinh trudng hgp ngoai le khdng 
neu ly do. 

6 Viet'Nam hien nay, theo PLTTTM 
2003 thi "co sd ra quydt dinh trgng tai" hay 
"neu rd ly do trong phan quyet trgng tai" la 
bat budc. Tuy nhien, mgt van dd cd the dat ra 
trong thuc te dd la khi ap dung eo sd hoac ly 
do de ra quydt dinh trgng tai lai hoan toan 
thieu viee neu ly do hoac ly do dugc neu 
chua day dii. Theo chiing tdi, ehi cd viee 
hoan toan thieu ly do mdi cd the la co sd dan 
ddn hiiy quydt dinh trgng tai. Trudng hgp 
toa an xem xet xem ly do dugc dua ra cho 
phan quydt da diiy dii hay chua, cd thd dan 
den vice xem xet liii ndi dung ciia vu vice, 
trong khi didu nay hi ehinh la hanh vi vugt 
qua thiim quyen ciia Ida an, trir trudng hgp 
quyet dinh trgng tai vi phiim triit tu cdng 
cdng. Day cung la mgt trong nhirng nguyen 
nhan khien cho sd lugng quydt dinh trgng tai 
bi yeu cau hiiy gia tang ehi vi cai ed la hoan 
loan thie'u viee neu ly do hay thieu mgt phiin 
ly do, hoac ndi ciich khae, khi ly do duge 
neu chua diiy du. 

3. Quy dinh ve ehCir ky ciia trgng tai vien 
Mgt trong nhirng yeu ciiu vd mat ndi 

dung eiia quydt dinh trgng tai theo phiip luat 
Viet Nam la ciin phiii cd "c/;;? ky ciia cdc 
Irgng tdi vien hoac trgng tdi vien duy nhdl". 
Day la yeu ciiu dugc ap dung phd bien cho 
hau het phap luiit vd trgng tai eiia cac nudc. 
Fuy nhien. neu nguyen tac nay duge quy 
dinh \a ap dung mgt each eirng nhae, rat cd 
the se Xiiy ra trudng hgp mgt quyet dinh 
Irgng tai cd thd bi hiiy chi bang mgt hanh 

ddng ciia mgt trong cac trgng tai vien cd y tir 
chdi ky vao quyet dinh. Vi vay, phap luat 
nudc nao quy dinh "chir ky" eiia trgng tai 
vien la dieu kien bat budc ma khdng tinh den 
cac trudng hgp ngoai le, se khdng dugc coi 
la phii hgp \d'\ trgng tai qude te'. 

PLTTTM 2003 cQng quy dinh "chir ky" 
cua trgng tai vien la dieu kien bat budc trong 
quyet dinh trgng tai. Tuy nhien, dd tranh 
trudng hgp cd trgng tai vien cd y lam hdng 
hieu lire ciia quydt dinh trgng tai bang each 
khdng ky vao quydt dinh trgng tai, khoan 2 
Dieu 44 PLTTTM 2003 da quy dinh bd 
sung: "'Trudng hgp co trgng tdi vien khong 
ky vdo quyet dinh trgng tdi, Chii tich Hgi 
ddng trgng tdi phdi ghi viec ndy trong quye't 
dinh trgng tdi vd phdi neu rd ly do". Theo 
quy dinh tren ciia PLTTTM 2003, viec thd 
hien "chu ky" cd xet de'n hanh vi cd y ciia 
trgng tai vien hay khdng hoac khi khdng ed 
chir ky ciia trgng tai vien thi ai la ngudi ed 
tham quyen ky, viec quy dinh nhu vay da the 
hien tinh khach quan hay chua. Theo ehiing 
tdi, nen ap dung theo hudng "C/H? ky ciia da 
sd trgng tdi vien" hoiic ''chit ky ciia Chii tich 
Hgi dong trgng tdi' nhu dan chieu dudi day. 

Quy tac trgng tai ICC quy dinh rd quyet 
dinh trgng tai can phiii dugc ky, nhung ehi 
can chu ky eua da sd trgng tai vien, hoac 
trong trudng hgp khdng dat duge da sd chu 
ky ciia cae trgng tai vien, thi chi can chir ky 
eiia Chii tich Hdi ddng trgng tai la dii''. 

Court of International Arbitration. 

^ Xem cac phan tich va mo hinh truncated tribunal da 
dugc thao luan tai Hoi nghi ICCA nam 1990. Xem 
them Bao cao ciia Schwebel and Bockstiegel, 
"Preventing Delay and Disruption of Arbitration 
ICCA Congress Series No.5 (Kluwer, 1991) tr. 241-
247, 270-274. Xem them French-Mexican Claims 
Commission Cases, dugc thao luan tai cuon Feller, 
The mexican Claims Commissions (1935), tr. 70-77; 
Schwebel, International Arbitration; TTiree Salient 
Problems (1987), tr. 144-296; Order of May 17, 1985, 
in Sedco Inc.et al., Vu viec No. 129, in lai tai 8 Iran-
U.S.C.T.R.34 and concuring opinion of Judge Bower 
tai tr. 40; Uiterwiyk Corp.et al. v. Islamic Republic of 
Iran. Award No. 375-381-1 (July 6,1988), 19 Iram-
U.S.C.T.R 107, 116 and dissenting letter and 
supplemental opinion at 161, 169. 
' Quy t k trong tai ICC, Dicu 25 (1). 
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Didu 31 Luat mau vd trgng tai cua 
UNCITRAL ciing cd quy dinh tuang tu: 
''Quye't dinh phdi dugc lap bdng vdn bdn vd 
phdi dugc trgng tdi vien hoac cdc trgng tdi 
vien ky. Trong td tung trgng tdi gdm nhieu 
trgng tdi vien, chit ky ciia da sd cdc trgng tdi 
vien trong Hgi ddng trgng tdi Id dii, neu nhu 
CO neu ly do ve chif ky khiiye'l". Dieu khoan 
tuong tu ciing cd the tim thay tai Dieu 26 
Quydt dinh trgng tai eiia LCIA\ 

Theo quy dinh tai Didu 823 Bd luat Td 
tung Dan sir Italia thi quyet dinh trgng tai can 
bao gdm: "C///? ky ciia mgi trgng tdi vien, 
trong do clii rd ngdy, thdng vd nam ky quyet 
dinh; cdc trgng tdi vien cd theky quydt dinh 
tgi mgl dia diem ngodi nai dd tuyen quye't 
dinh Irgng idi, ke cd Irong IrUdng hgp d nUdc 
ngodi. Trong irudng hgp co nhieu irgng tdi 
vien, thi hg co theky quyei dinh irgng tdi lgi 
nhieu dia diem khdc nhau md khong cdn phdi 
gap lgi nhau them mgt lan nifa". 

Cd the ndi rang, day la didu khoiin quy 
dinh chi tiet va day dii nhat ve viec ky quydt 
dinh trgng tai va giai quydt chinh xac nhat 
nhung van de ma thuc tidn trgng tai dang gap 
phiii. Quydt dinh trgng tai khdng nhat thiet 
phiii dugc ky Uii chinh dia diem tidn hanh xet 
xir trgng tai. Trong trudng hgp quydt dinh, 
trgng tai ehi rd dia didm ky quyet dinh trgng 
tai, thi dia diem dd khdng cd nghTa la nai xet 
xir trgng lai. Cac trgng tai vien cd thd ky quydt 
dinh trgng tai tai bat ky mgt dia diem nao. 

Theo chiing tdi, so sanh vdi cac quy dinh 
phap luat eiia cae nudc, quy dinh tai khoan 2 
Didu 44 PLTTTM 2003 vd ehii ky ciia trgng 
tai vien nhu vay la ehua dii, van chua rd rang 
viec neu rd ly do trudng hgp cd trgng tai vien 
khdng ky vao quydt dinh trgng tai nhu vay 
da dii la can cu de quyet dinh trgng tai ed 
hieu lire hay khdng. Thiet nghT, phap luat 
Viet Nam nen ap dung each quy dinh rd rang 
\a ranh mach nhu quy tae td tung ciia cae 
trung tam trgng tai qude td ICC, LCIA hay 
Luat mau vd trgng tai eiia UNCITRAL trong 
liin xay dung Luat Trgng tai sap tdi. 

"" London Court of International Arbitration 

4. Cac quy djnh ve cong nhan va thi 
hanh quyet dinh trgng tai 

Quyet dinh trgng tai cd the duge thuc 
hien tren thuc te bang hai each. Thii nha't, 
ben phai thi hanh tu nguyen thue hien trong 
thdi gian quy dinh trong quydt dinh eiia 
trgng tai hoac ngay sau thdi didm quydt dinh 
ed hieu lire (trudng hgp quyet dinh trgng tai 
khdng quy dinh rd thdi han thi hanh). 

Thiir hai, thi hanh quydt djnh trgng tai bang 
bien phap budc thi hanh (trong trudng hgp ben 
phai thi hanh khdng tu nguyen thue thi). 

De edng nhan va thi hanh quydt dinh 
trgng tai cd hieu qua, hau hdt cae nudc tren 
the gidi deu thira nhan didu khoiin trgng tai 
doe lap vdi phan eon lai eua hgp ddng. nen 
cac ben cd quydn thda thuan mgt luat rieng 
de didu ehinh didu khoiin trgng tai ma khdng 
phiii dua vao luat dieu chinh ndi dung hgp 
ddng. Neu mudn mgt luat rieng nhu vay, hg 
can thda thuan rd vd viee iip dung luat do 
trong hgp ddng hoac bang mgt van ban 
rieng. Trong trudng hgp e;ic ben khdng co 
thda thuan nhu vay, nhidu he thdng phap luat 
thira nhan nguyen tac luat ciia nudc nai phan 
quyet trgng lai duge tuyen se thay the. 
Nguyen tac nay dugc tim thay gian tie'p qua 
Ciic quy dinh vd edng nhan va thi hanh phan 
quydt trgng tai nudc ngoai trong Luat Trgng 
tai nhidu nudc tren the gidi. 

Khoan 1 Didu 54 Luat Trgng tai Thuy 
Dien 1999 quy dinh: ""Phan quye't trgng Idi 
nudc ngodi co the bi tif chdi cong nhan vd tin 
hdnh d Thuy Dien neu ben bi chdng lgi 
quyen lgi chifng minh dugc rang... thoa 
thuan trgng tdi khong hgp phdp theo liigl 
ciia nudc md cdc ben dd ehgn, neu hg khong 
dgt dugc thda thuan nhu vciy, theo lugt ciia 
nudc phdn quye't trgng Idi dugc tuyen". 

Khoiin 2 Didu 38 Luat Trgng tiii Brazil 
quy dinh:"... phdn quydt trgng tdi nudc 
ngodi CO the bi tif clid'i cdng nhan vd thi 
hdnh neu bi dcm chifng minh dugc rang thcki 
Ihiidn trgng tdi khong cd hieu luc theo lual 
ciia nudc md cdc ben da ehgn, neu thieu dieu 
ndy, iheo lugt ciia nudc lufi phdn quyet trgng 
tdi duac tuyen". 
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Ndi dung tuang tu ciing duge ghi nhan 
lai Didu 103(2)(b) Luat Trgng tai Anh 1996: 
"Cong nhan vd thi hdnh phdn quye't trgng tdi 
cd the hi lit chdi neii bi dan chifng minh dugc 
rang, thda ihiidn trgng tdi khong hgp phdp 
iheo lugt ciia nudc cdc ben dd chdp thuan 
nil, nc'ii khdng cd dieu ndy, theo lual ciia 
nifdc lufi phdn quyei trgng tdi dugc tuyen". 

Hoac theo Didu 34(2)(a)(i) Luat mau vd 
trgng tai ciia UNCITRAL: ''Mgt quyei dinh 
chi cd the hi lod dn theo quy dinh Igi Dieu 6 
liiiy Irong Infdng hgp... thda thuan noi tren 
khdng CO gid tri phdp ly theo lugt md cdc 
hen dd ehgn de dp dung hoac theo lugt ciia 
qude gia ncn quyei dinh dugc tuyen trong 
irudng hgp md cdc ben khong ghi rd'\ Ndi 
dung tuang tu cung duge the hien tai dieu V, 
Cdng ude NewYork 1958 ve cdng nhan va 
thi hanh phan quydt eiia trgng tai nude ngoai. 

Nhu vay, theo phap luat ciia cac nudc va 
cac quy tae td tung trgng tai qude td viee 
cdng nhan va thi hanh quydt dinh trgng tai 
dugc thuc thi thdng qua nguyen tac thda 
ihuan trgng tai dugc didu chinh bdi luat do 
cac ben lira ehgn. Tuy nhien tren thuc td, 
hidm khi cae ben thda thuiin ap dung luiit 
rieng eho thda thuan trgng tai ma iniTie nhien 
sir dung ngay luiTit didu chinh ndi dung hgp 
ddng (thuirng duge thda thuiin dudi diing mgt 
dicu khoiiii hgp ddng). Phiin Idn he thdng 
phiip lual thira nhiTin nguyen tac luat ciia nude 
nai phan quyei trgng tai duge tuyen se thay 
ihe trong trudng hgp cac ben khdng ed thda 
thuiin nhu vay. 

Diem a khoiin 1 Didu 370 Bd luiit Td 
lung Dan su 2004 Viet Nam quy dinh: 

" 1 . Quyei dinh ciia Irgng Idi nudc ngodi 
khdng dugc cdng iihcin vd cho ihi hdnh lgi 
\ ici Nam Irong cdc Infdng hgp sau ddy: a) 
Cdc ben ky kei thda ihuan trgng tdi khong cd 
ndng life de ky kei thda thuan dd theo phdp 
liidt difffc dp dung cho mdi ben;... ". 

Dieu khoiin tren lii khdng rd rang, bdi nd 
khdng chi ra dugc "phap luî it dugc ap dung 
cho mdi ben" la phap luiit nude nao. va thuc 
ic cung khdng ed biii cu nguyen tae cu thd 
niu) giup eho vice ehgn luiit dieu ehinh nang 
luc ehii the ky ket thda thuan trgng lai dugc 

dua ra trong cac van biin phap luat hudng dan 
Bd luat Td tung Dan su. Su thieu vang ciia 
mgt quy tac ehgn luat nhu vay se dan tdi cau 
hdi, toa an Viet Nam se dua vao cac quy tae 
xung dot CLia tu phap qude te Viet Nam hay 
ciia nudc nao dd ed lien quan de xac dinh tu 
each phap ly ciia cac ehii thd tham gia thda 
thuan trgng tai? Cau hdi nay khdng thd trii Idi 
dirt khoat vdi thuc trang phap luat hien nay, 
va rd rang, chiing ta ciin phiii khac phuc Id 
hdng phap ly dd cang sdm cang tdt bdi sd 
lugng cac phan quyet trgng tai nudc ngoai cd 
yeu cau edng nhan va cho thi hanh tiii Viet 
Nam ngay cang tang len trong nhung nam 
gan day. Hgc tap kinh nghiem ciia cac nudc, 
chiing tdi cd de xuat lieu ehung ta ed the sir 
dung nguyen tae, ap dung cac quy tac xung 
dot eiia nude ed tda an dang cd thiim quyen 
giai quydt vu viec de ehgn luat dieu chinh van 
dd nang lire chii the ky ket thda thuan trgng 
tai (conflict of law rules of the forum)? 

(J Viet Nam hien nay, so vu tranh chap 
ed lien quan tdi thuang miii qude te duge xet 
xir bang trgng tai khdng nhidu va tap trung 
chii ye'u t;ii Trung tam Trgng tai qude te Vict 
Nam (VIAC) ben ciinh Phdng Thuang miii 
va Cdng nghiep Viet Nam. Theo sd lieu 
thdng ke nam 2006, sd vu tranh chap dugc 
xet sir bang trgng tai tai VAIC la 31 vu/nam''. 
Thuc tien xet xir cho thay, theo PLTLFM 
2003 chi can didu kien "khdng ddng y vdi 
quyei dinh Irgng tdi"^ thi duang su da cd 
quydn lam don yeu ciiu hiiy quydt dinh trgng 
tai. Dieu nay vd hinh chung da khuyen khich 
cac ben lam don yeu cau hiiy quydt dinh 
trgng tai vdi nhieu muc dich khac nhau, dac 
biet la de keo dai thdi han thi hanh quydt 
dinh trgng tai, de kip tau tan tai siin. Mgt khi 
dua don yeu ciiu hiiy ra toa an, ihii tuc giiii 

(Xem tiep trang 33) 

'• Biio cao t6ng kei thi hanh PLTTTM 2003 cua Hoi 
Luat gia Viet Nam. 

Dieu 50 CLia Phap lenh Trong tai Viet nam quy dinh: 
"Trong thai han 30 ngay ke tir ngay nhan dugc quyet 
dmh trong tin, neu co ben khong dong y voi quyet 
dinh trgng tai thi co quyen liim don giri toa an cap 
tinh noi Hgi dong trgng tai ra quyet dmh Irong liii de 

yeu ciiu hiiy quyei dinh irgng liii". 
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thuang miii qude te la tdn trgng y chi tu 
nguyen ciia cae ben tranh chap nham tao 
dieu kien cho tranh chap dugc giai quye't 
nhanh chdng, hieu qua. Cac ben duge thoa 
thuan ve mgi ngi dung lien quan den trinh tu 
xet xir trgng tai sao cho thuan lgi cho cae 
ben trir nhirng quy dinh phap luat bat budc 
ma cac ben phiii tuan theo, khdng the tu do 
thoii thuan. Van dd ngdn ngir eiia td tung 
trgng tai khdng <inh hudng tdi ehii quyen, an 
ninh qude gia, khdng phai la quy dinh bat 
budc, do dd khdng nhat thiet budc td tung 
trgng tai phiii dien ra bang tieng Viet nhu 
quy dinh neu tren. Mat khae, quy dinh vd 
ngdn ngir trgng tai nhu tai Didu 49 ehua cu 
thd ehi neu chung chung la "ngdn ngir trong 
td tung trgng tai" se ed the lam cho cac ben 
va trgng tai trong mgt sd trudng hgp ban 
khoan vd pham vi cac van dd duge thue hien 
theo ngdn ngir td tung trgng tai nhu van ban 
ve chirng eiir, Idi khai eiia nhan chirng, ket 
quil giam dinh v.v. 

Tiep thu nhirng quy dinh ve ngdn ngir 
trgng tai trong Luat mau ve trgng tai va luat 
trgng tai cae nude tren the gidi nham khae 
phuc cac khie'm khuyet trong quy dinh ciia 
phap luat nudc ta ve ngdn ngir trgng tai, 
khoan 7 Dieu 49 Phap lenh can dugc sira ddi 
theo ndi dung sau day: 

7. Cdc ben cd quyen ihod ihudn ve ngdn 
ngif hoac cdc ngdn ngif sif dung trong td lung 
trgng tdi. Neu cdc ben khdng cd thda thuan 
thi ngdn ngif hoac cdc ngdn ngif sif dung trong 
td tung trgng tdi do Hdi ddng trgng lai quyei 
dinh. Thod thuan ndy liogc quydt dinli ndy, trif 
khi cd quy dinh khdc trong dd, se dp dung vdi 
vdn bdn lifdng trinh ciia cdc ben, Irong phien 
xet xif vd trong quydt dinh hoac cdc hinh thifc 
giao dich ciia Hdi ddng trgng lai. 

2. Hgi ddng trgng tdi cd the yeu cdii 
chifng cif bdng vdn bdn phdi dugc gid kem 
theo bdn dich sang ngdn ngif hoac nhifng 
ngdn ngif md cdc ben dd thod ihudn hoac 
dugc Hdi ddng trgng tdi quyet dinh. 

(Tiep theo trang 29 - Mgt sd bdt cap ...) 

quyet don yeu eau hiiy tai toa an phiii qua 2 
ca'p so tham va phiic tham, thdi gian giai 
quyet tai toa an cung khdng xac dinh la bao 
lau. Nhu vay, ndu nhu ciic ben mong mudn 
dugc giai quyei tranh chap bang trgng tai do 
trgng tai cd iru diem nhanh chdng, don giiin, 
ihuan tien thi vdi quy dinh tai Didu 50 
PLTTTM 2003 ve quydn yeu cau hiiy quydt 
dinh trgng tai, uu thd ciia phuong thirc trgng 
tai da bi vd hieu hoa. Do vay, bat cap nay 
can sdm dugc khac phue de tranh su lam 
dung mgt each ed chii y eua cac ben, nhat la 
ben thua kien tai trgng tai. Ndu khdng sdm 
giai quydt, cae quydt dinh trgng tai se ed 
nguy CO "trd thanh" mgt thiir gid'ng cac biin 
iin so thiim ciia toa an. 

Phap luat trgng tai ciie nudc cung nhu 

quy tac td tung trgng tai eiia nhieu thidt che' 
trgng tai qude td quy dinh rat linh hoat trong 
viee lira ehgn dia diem ky quydt dinh trgng 
tai hay co sd de ra quydt dinh trgng tai hoac 
quy dinh ve ehiir ky eiia trgng tai vien; dac 
biet ra't linh hoat trong viee edng nhan va thi 
hanh quyet dinh trgng tai. So sanh vdi nhung 
quy dinh dd ciia cac nudc tren the' gidi, ed 
the nhin nhan rd Phap lenh Trgng tai thuang 
mai nam 2003 ciia Viet Nam da the hien 
nhiing bat cap can dugc didu chinh trong 
nhirng ndi dung da dd cap d bai vidt nay. 
Day la nhiing van dd can tiep tuc nghien ciiru, 
trao ddi dd cd nhirng giai phap toan dien va 
hieu qua. Thidt nghT, phap luat trgng tai ciia 
Viet Nam ciing nen cd each quy dinh tir gde 
do tie'p can, hgc hdi kinh nghiem qude te 
trong xay dung Luat Trgng tai sdp tdi. 
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