
KHAI NIEM TINH HINH TOI PHAM 

V6l NHUNG HE LUY CUA SlT "Dfi TINH" TRONG KHOA HOC 

Pham Vdn Tinh* 

Tdi pham bgc Viet Nam da ed mdt sy 
khdi dau rai "dd tinh" trong viec sir 

dung thuat ngu tidng Viet dd chuydn tai mdt 
thuat ngu nudc ngoai. Va he luy hien nay la 
cd ddn it nhai ba cum tu tieng Viet khac 
nhau: tinh hinh tgi pham (THTP), tinh trang 
pham tdi, tinh trang tgi pham (dang bien 
hanh trong ba giao trinh Tdi pham hge eiia 
ba CO sd dao tao dai bgc khac nhau d Viet 
Nam) de bidu dat mdt khai niem ma d tidng 
Due dugc vidt la "Kriminalitaet", cdn d tidng 
Nga thi dugc viei la "ITpecTyniiocTb". Didu 
nay it nhidu gay rac rdi cho nhung ngudi mdi 
lam quen vdi tdi pham bgc. Vi thd, bai viei 
nay xin dd cap ddn hai khia canh can thidt dd 
gdrdi. 

I. Gdc tich ciia nhung tu ddng nghia 
khac am hay tinh trang bat nhat trong 
vice dung tu tieng Viet da dien ra nhu the 
nao? 

Nam 1975, khi ngudi Nga djch eudn 
"Sozialistische Kriminologie" (tieng Ddc) 
sang tidng Nga da dimg tu "ripecTyiiiiocTij" 
de chuydn ngu cho khai niem 
"Kriminalitaet" ciia tidng Dire. Didu nay 
hoan loan chinh xac ve mat ngdn ngu va 
nguyen tac sir dung thuat ngu, tire la phai tu 
duy bang khai niem. Va nam 1982, tac gia 
Vd Dang lai dich tir "FlpecTynHOCTb" cua 
tieng Nga thanh "Tmh hinh tgi pham" cua 
tidng Viet. Didu nay ciing hoan toan chinh 
xac ca vd ndi dung va ca vd mat tir vyng. Thd 
nhung, rai tide, cung nam dd, nam 1982, 
eiing trong eudn sach "Nhirng va'n de ly luan 
ve Luat Hinh sy, Td tung Hinh sy va Tdi 
pham hge" do Vien TTidng tin Khoa bgc Xa 
hdi thudc Uy ban Khoa bgc Xa hdi Viet 
Nam an hanh va ciing diing phuong phap 

luge thuat. mdt tac gia khac cd each tidp can 
kha de dai trong vice diing tir. Khi luge thuat 
eudn "Tinh nhan qua trong tgi pham hge" 
CLia Kudrjavcev V.N, ban dau. tac gia vua 
diing thuat ngu "Tinh trang pham tgi" vua 
diing "Tmh trang tdi pham" va rdi khi kdt 
luan lai diing "Tinh hinh tdi pham" dd 
chuyen ngu khai niem duy nhai ciia tidng 
Nga la "IlpecTynHOCTb"'. 

Tliat dang tide vi sy "dc tinh ' nay. nhung 
va'n dd cung khdng cd gi dang ngai. ndu ngudi 
djch hay ngudi viei da thyc thi dugc yeu cau 
lu duy bang khai niem. Hon nua. trong trudtig 
hgp dang ndi d day, lai cd thd chap nhan 
dugc, bdi dd chi la mdt bai luge thuat, mdt 
loai hinh chuydn ngu ma cho ddn nay it ai 
dam lam trong ITnh vyc khoa bgc nay". 

' TS. Luat hoc. Vien Nha nudc \a Phap luat. 

' Nhung van de ly luan \'e Luat Hinh su. Td tung Hinh 
su va Tpi pham hpc. Ha Ndi 1982. tr. 166-186. 
• Cdn ddi vdi giao trinh. su "de tinh" hay ndi dung 
hon la su thieu chi'nh xac trong viec sir dung thuat ngu 
thi that khong nen. Thuc te dang tiec dd da xay ra 
ngay tir eudn giao trinh Tpi pham hoc dau tien d nudc 
ta. PTS. Dd Ngpc Quang (ngay dd) da ghi cdng trong 
lich sir phat trien tdi pham hpc Viet Nam bang "Giao 
trinh Tdi pham hpc dai cuong" nam 1993 vdi nhieu 
thdng tin quy gia ve tinh hinh toi pham d Viet Nam tir 
nam 1945 den nam 1991. The nhung, cUng chi'nh 
trong eudn giao trinh nay. cac thuat ngu loi pham hoc 
quan trpng nhai da dupc tac gia su dung ra'i "thoai 
mai": ung \di khai niem "HpecTynnocTb". tac gui da 
sir dung cum tii "tinh trang pham tdi" va dinh nghTa 
"Tinh trang pham tpi la tinh hinh toi pham..." d trang 
55. Cdn tai trang 59, tac gia lai viet: Tmh trang pham 
tdi la sd lieu tdng hpp cac loai tdi pham...". Va lien 
sau doan dd la "Sd lieu ve tinh hinh pham ldi'... Ve su 
thieu chinh xac nay. ca \e nghia tieng Viet va neng 
Nga da dupc de cap chi tiet Irong eudn "Mpt so van 
de ly luan ve tinh hinh toi pham d Viet nam". Nxb. i'u 
phap. nam 2007, song da bi ngudi bien tap cat bd. Vi 
the, nd lai dupc irinh ba> trong bai "Khai niem loi 
pham va tinh hinh loi pham dudi gdc do ciia Tdi pham 
hoc" tren tap chi Nha nudc \a Phap lual sd 6/2007, tr. 
73-79. Do dd, d day xin khong nhac lai. 
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Ljch sir va thyc td da cho thay, chi cd thd 
phan biet dugc rd rang giua khoa bgc Luat 
Hinh sy \a Tgi pham bgc trong quan niem vd 
tdi pham va tinh hinh tdi pham khi biei van 
dung kidn thirc ciia ca hai khoa bgc nay mgt 
each he thdng \a thu hut dugc tri thirc ciia 
cac khoa bgc ndn tang, can thidt khac nhu 
tridt bgc. ngdn ngu bgc..., ma cu ihd d day 
mudn nhan manh ddn cac nguyen tac xay 
dyng thuat ngu do cac nha ngdn ngir hge ciia 
nudc ta dd ra dd tidp can timg khai 
niem/thuat ngu. Va khi dd se tha'y ngay rang, 
cai each di tim trong tai lieu tgi pham bgc 
bang tieng Due thuat ngu "tinh binh tdi 
pham" Ihco kidu djch ndm na la "Situation 
der Kriminalitaet" thi vinh vidn khdng bao 
gid tha'y. Bdi vi "tinh hinh tgi pham" la thuat 
ngu tidng Viet. Nd chi irng vdi 
"Kriminalitaet" ciia tidng Dire ma thdi, ciing 
gid'ng nhu truiifng hgp .Notwehr. Notstand la 
phdng ve chinh dang va tinh thd ca'p thidt 
trong Luat Hinh sy. Tdm lai, tu duy ndm na 
nhu vay khdng phai la tu duy khoa bgc. Cai 
ma Tdi pham hoc Vicl Nam can phai la san 
pheim ciia tu du\ khai niem. 

2. Tiem tien dugc khai niem tinh hinh 
tgi pham la mgt giai phap chu sir bat nhat 
cua eac thuat ngu xoay quanh nd 

Chieu sau tham ciia nhung didu buc xiic 
vd hien trang bai nhai trong viec sir dung 
thuat ngu tgi phain bgc cdn cd mdt phan 
quan Irong nam d ngay ihdt quen tu duy ciia 
ban than mdi nha khoa bgc tren ITnh vyc 
phap ly hinh sy. Sd dl cd thd ndi nhu vay la 
vi, d nudc la cho ddn nay chua tao ra dugc 
mdi trudng dd mdt nha khoa bgc chuyen tam 
vdi tgi pham bgc. tire la tir lam luan van. luan 
an tren linh vyc tgi pham bgc, rdi tidp tue 
sau dd gan bd, "chung thuy" vdi khoa bgc 
nay. Vi thyc td cdng \ iec hoac do nhu cau 
cap thidt ma nhidu tac gia phai "sang ngang" 
tu phap lual hinh sy (bao ham ca Luat Hinh 
sy, Td tung Hinh sy va didu tra tgi pham) 
song lai khdng cd mgt bude qua do can thidt. 
Hien Irang nay rd rang khong tdn trgng tinh 
chuvcn mdn hoa va khdng tuong xung vdi su 
"but pha" ciia lgi pham hge lir cudi thd ky 
XIX khdi khoa hoc hinh su dd trd thanh mdt 

khoa hge ddc lap. Tdi pham bgc tuy tre, 
nhung cung da cd hon mgt tram nam chuyen 
sau ma ngudi giang vd tdi pham bgc d ta, dac 
biet la giang cho sau dai bgc. ddi khi lai la 
ngudi khdng chuyen sau bang mdt luan van. 
luan an chuyen nganh tgi pham bgc hoac 
mdt cdng trinh nghien ciru thyc td vd tdi 
pham bgc. thi lam sao khdng tranh khdi sy 
ngd ngang va khac biet. 

Thd nhung, cai khd Idn nhai cho sy phat 
tridn tgi pham bgc hien nay d nudc la la phai 
vugt qua dugc thdi quen tu duy ciia chinh 
cac nha khoa bgc Idn trong ITnh vyc khoa 
bgc Luat Hinh sy chdng ban, khi mudn "sang 
ngang". Trudng hgp nay can dugc minh hoa 
cu thd nhu sau: 

Nha Luat Hinh sy d ta xUa nay van giang 
day rang: "Tgi pham la hien tugng xa hdi cd 
tinh giai cap va tinh Ijch sir... va trai phap 
luiit hinh sy"\ ma khdng hd nghi rang, kien 
thirc dd la kidn thirc tgi pham bgc vdn co 
trong "kho tang" kidn thuc ciia nha Luat 
Hinh sy. Khai niem "Tdi pham" dugc dimg d 
doan vira trich dan khdng phai la khai niem 
tgi pham trong Luat Hinh sy. Bdi vi khoa 
bgc Luat Hinh sy khdng nghien curu tpi 
pham vdi tinh each la hien tugng. Va nay, 
khi tdi pham bgc da "dang dan", nha tpi 
pham bgc lai giai thich chinh ndi dung tren, 
nhung bang ldi le riing: "Tmh hinh tdi pham 
la hien tugng tam - sinh ly - xa hgi tieu eye, 
mang tinh ljch sir cu thd va tinh phap ly hinh 
sy vdi hat nhan la tinh giai cap...", thi nhii 
Luat Hinh sy nghe khdng quen, va tham ehi 
phii nhim. Thd nhung, trong sau thiim eiia 
nhan thuc luan, hai "Nha" dang ndi d day 
ddu giang giai vd ciing mgt hien tugng khaeh 
quan ma tdi pham bgc ggi la TINH HINH 
TOI PH.\M - "Kriminalitaet". Hien tucmg 
nay cung gidng nhu bao hien tugng khac ciia 
thd gidi khaeh quan, khi binh thanh va tdn 
tai trong xa hdi, thi nd la mdt chinh thd, tiic 
la bao gid cung cd hai mat: Mat ban chai va 
mat bdc Id ban chai dd. Dav la thudc tinh 

liming Dai hoc Luat Ha Noi. Giao trinh I,uat Hinh su 
Viei Nam. Nxb. Cdng an nhan dan. Ha Ndi..2004. tr. 51. 
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phan anh cua thd gidi vat chai. Dya vao 
thudc tinh nay \a tidp thu nhung kdl qua da 
nhan thirc dugc ciia ca qua trinh phai tridn 
ldi pham bgc, tinh hinh tgi pham dugc djnh 
nghia d thdi didm hien nay nhu sau: 

"Tinh hinh toi phgm Id mot hien luong 
tdm - sinh ly - .xd hdi lieu cifc, mang tinh lich 
sif CII the vd tinh phdp ly hinh sif vdi hgi nhdn 
Id linh giai cdp vd dupc hieu hien being long 
the cdc hdnh vi phgm tpi dd .xdy ra cimg cdc 
chii the thifc hien cdc hdnh vi dd Irong mpt 
d(fn vi thdi gian vd khdng gian nhdt d'lnli"*. 

Di lam rd them djnh nghia neu tren. xin 
giai ihich van tat nhu sau: 

ThU nhdt, dinh nghia da neu la djnh 
nghia theo nguyen ly eiia cbii nghia Mac -
Lenin; 

Thir hai, dinh nghia cd hai phan rd ret 
va khdng tach rdi nhau: Phan thir nhai khang 
djnh ban chai ciia tinh hinh tdi pham. Day la 
kdt qua ciia lich sir phat tridn lgi pham hge 
dugc nhin nhan dudi gdc do ciia chii nghia 
duy viil bien chiing va ljch su: phan thir hai 
ehi rd mat bidu Id ra ben ngoai ciia ban chai 
hien tugng nity; 

ThU ba, bai phan ciia djnh nghia cd quan 
he gan bd mat ihidt vdi nhau khdng chi tren 
CO sd ciia ly thuyei phan anh 
(Wiederspiegelungslheorie), ma cdn cd the 
giai thich dugc tren co sd ciia khoa bgc luan, 
tuc xem cai gi la khaeh thd nghien ciru va cai 
gi la ddi tugng nghien ciru; 

ThU tu. djnh nghia cdn bao ham mdi 
quan he bien chirng ciia cap pham trii chung 
- rieng theo diing nghia tridt bgc. tuc la tinh 
hinh tdi pham, cai chung. chi cd the dugc 
bidu hien thdng qua nhung cai rieng la hanh 
vi pham tgi, cai ma hgt nhdn ciia nd chinh la 
tdi pham Ihco dung nghTa ciia Dicu 8 Bg 
Luat Hinh sy hien hanh. 

2.1. Bdn chdt ciia tinh hinh tdi phgm 
Djnh nghia khai niem linh hinh tdi pham 

khdng Ihd bd qua \icc chi rd ban chili ciia 

nd, dac biet trong didu kien Nha nudc phap 
quydn xa hgi cbii nghia Viet Nam hien nay. 
Didu nay ciing khdng may khd khan vi ljch 
sir da chi rd va ljch sir cung chi ra rang, xoay 
quanh van dd ban chai ciia tinh hinh tgi pham 
la ca mdt qua trinh tim tdi, nghien ciru. phat 
hien va tranh cai xuyen thd ky ma kei qua ciia 
nd da dan tdi viec hinh thanh mdi khoa bgc 
mdi - Tdi pham bgc vao cudi the ky XIX (nhu 
da ndi) vdi cac trucng phai khac nhau. Cac he 
qua phu ciia qua Irinh tim tdi va tranh cai nay 
cdn xuai hien tidp tuc d thd ky XX Va XXI d 
dang nhung bgc thuydt khac nhau \c linh 
hinh tdi pham. 0 day xin luu y rang, cac hge 
thuydt khac nhau vc tinh hinh ldi phiun 
(Kriminalitaets-lheoricn) chu khdng phai \c 
Idi pham (ciia khoa hge Luat Hinh sy)\ 
Nghien ciiu cac bgc thuyet khac nhau dd vc 
tinh hinh tgi pham la vice lam can thidt ciia 
ldi pham hge Viet Nam dc thu hut iri thuc 
Iren co sd phuong phap luim ciia trici bgc 
Mac - Lenin, chir hoan loan khdng phai vi Idi 
giai Ihich cd phan gian don va may mdc 
rang: Tgi pham bgc (Kriminologie) la bgc 
ihuyei vd Idi pham, nen phai nghien ciru, 
giang day cac bgc thuydt nay. 

Tdm lai. lich sir phai tridn tgi pham bgc 
(Viet Nam \a ihd gidi) cho ddn nay da cho 
phep liem lidn ddn dinh diem ciia nhim thirc 
vc tinh hinh lgi pham rang, nd la mgt hien 
tugng tam-sinh ly-xa hdi lieu eye, mang linh 
Ijch sir \a phap ly hinh sy \di hat nhan la 
linh giai cap. Ba ndi dung nay gan bd vdi 
nhau lao Ihanh mat ban chai ciia linh binh igi 
pham. Do chinh la nhung co sd ly luan dd 
tie'p luc nhan ihirc, nghien cuu va trien khai 
cac boat dong thyc tien \i muc dich dau 
tranh vdi linh hinh tgi pham. 

2.L1. Bdn chdt tdm - sinli ly - .xdhoi ciia 
tinh hinh loi phgm 

Dii d cac trinh do khac nhau. song ban 
chai nay ciia tinh hinh Idi pham da dugc 
trinh bay d cac giao trinh tgi pham hge va 
mdt sd sach chuvcn khao. Vi the. d day chi 

•* Pham Van Tinh. Khai mem loi pham hoc va tinh 
hinh ldi pham dudi gdc dd ciia toi pham hpc. Tap chi 
Nha nudc va Phap lu'at. so 6/2007. tr, 77. 

^ .Xem them; TSKH. PCS. Le Cam, Hoc Ihuyct ve tdi 
pham - Nhirng \ an de nhap mon co ban. Tap chi Kiem 
sat. so 11/2008 vasd 1.3/2008. 
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xin ndi them rang, day la quan didm Mac-
xit, ndi tdi quy luat ciia sy pham tgi trong xa 
hgi ma co chd van hanh ciia nd da dugc minh 
hga tdm tat bang cdng thuc (md hinh) S - X 
- R. Day ciing chinh la co sd ly luan dd tridn 
khai nghien ciru, lam rd van dd nguyen nhan 
va didu kien ciia tinh hinh tgi pham, cung 
nhu ciia hanh vi pham tdi. Bdi vi quy luat 
ciia sy pham ldi chi cd mgt. .Song de trien 
khai nghien cii'u va boat ddng thyc tidn 
(giang day) \d viin dc nay, ngudi ta hoan 
loan cd thd tidp can biing hai "bai" khac 
nhau: Nguyen nhan va didu kien ciia tinh 
hinh tgi pham, va nguyen nhan va dieu kien 
ciia hiinh \ i pham tgi (chir khdng phai ciia tgi 
pham cu thd). 

2.1.2. Bdn chdt licit sU ciia tinh hinh tdi 
phgm 

Day Cling la mdt quan didm Mac-xit, 
xem hanh \i pham tgi va tinh hinh ldi pham 
la cap pham trii khdng tach rdi nhau vd 
khdng gian va thdi gian. phan anh quy luat 
phat sinh, vim dgng va lieu vong ciia linh 
hinh Igi pham trong xa hgi loai nguxTi. Nd 
chinh la co sd ly luiin cho vice dinh hinh mgt 
chidn luge dau lianh vdi linh hinh tdi pham 
Ircn loiin the gidi va d tiing qudc gia ma 
irong dd cd hat nhan la phong ngira tdi pham 
\di hai he thdng cac bien phap ngan chan va 
loai trir tdi pham'̂ . Quy luat nay bao triim ea 
qu\' luat cLia sy pham tgi da neu d tren va tao 
Ihanh dgng lye cho viec sira ddi, bd sung Bd 
luat Hinh sy d mdi qudc gia. d lung thdi 
didm Ijch sir nbiii djnh. 

2.L3. Thupc tinh phdp ly hinh sif vdi hgt 
nhdn Id tinh giai cap 

Noi "ihugc tinh" dd nhan manh linh 
khaeh quan vii von cd ciia tinh hinh tdi 
pham. The nhung, ihudc linh phap ly hinh sy 
Ihi khdng liic thoat khdi yeu td chu quan, tuc 
la y chi cua con ngudi. Y chi do da dugc 
thira nhim chung, da dugc qudc td hda tir 
nhung nguyen liic ma Ancclm Fcuerbach de 
xudng lir thd ky XIX: Nullum crimen sine 

lege va Nulla poena sine lege. Nhung ndi 
dung nay thuge nguyen tac phap chd da va 
dang dugc ap dung va tdn trgng d nudc ta. 
Nd khang djnh vai trd ciia phap luat hinh sy: 
Khdng cd luat thi khdng cd tdi pham, khdng 
cd luat thi khdng cd hinh phat. 

Nhu vay, theo nguyen tac nay, pham 
nhirng gi thudc vd tinh hinh tdi pham thi 
khdng the khdng cd luat quy djnh. Ma da la 
luat, thi du cd khaeh quan ddn dau, dii eo 
phii hgp vdi logic ciia sy vat ddn mirc dg nao. 
cung la y chi ciia con ngudi, trong dd, y ehi 
ciia lye lugng lanh dao xa hgi, tire la giai cap 
lanh dao, giu \ai trd hat nhiin. 

Tdm lai. thuge tinh phap ly hinh sy eiia 
tinh hinh tdi pham khang djnh rang, tinh 
hinh tdi pham chi cd thd tiem tidn ddn TINH 
HINH TOI D.\NH vdi hat nhan la co sd tpi 
danh, chir khdng dugc phep vum ra ngoai. 
Cdn tinh hinh tgi danh thi ludn ludn cd xu 
hudng van ddng tiem tidn den tinh hinh cac 
hanh vi nguy hidm cho xa hdi d muc do tpi 
pham trong thye td^ Thudc tinh nay edn la 
CO sd ly luan dd tidn hanh thdng ke tdi pham 
va tim kidm, thu thap nhung sd lieu phan anh 
vd mat lugng ciia tinh hinh tdi pham. 

2.2. Mat bdc Id ra ben ngodi cua tinh 
hinh tdi phgm - mat nhdn thuc ciia tinh 
hinh tdi phgm 

Day la phan thu hai ciia djnh nghia tinh 
binh tdi pham, phan phai tra Idi eau hdi "Dya 
vao dau ngudi ta cd thd nhim thuc dugc tinh 
hinh tdi pham dung vdi ban chai ciia no?". 
cau tra ldi, nhu da ndi, la dya vao "Tdng the • 
cac hanh \ i pham tdi da xay ra cimg cac chii 
the thyc hien cac hanh \ i dd trong mdt don 
vj hanh chinh - lanh thd nhai djnh, trong mot 
don vj thdi gian nhai dinh". Khdng lam ro 
dugc cai "Tdng thd" nay, ngudi ta khdng ihe 
nhiin thuc dugc tinh hinh tgi pham. Bit; vl 
tinh hinh tdi pham la mdt pham Irii l:iru 
tugng, pham tiii danh gia. Va ngay each dat 
viin dd nhu vay ciing la ciia ngay hdm nay, 
tuc la mang tinh ke thira. chL' klidng phai di 

.Xem them: Pham Van Tinh. Tdi pham hoc Viet 
Nam \i\ phdng ngua ldi pham, Tap chf Nha nudc va 
Phan luat sd 4/2009. ir. 57-64. 

Xem them: Pham Van Tmh, Kliai mem tpi pham va 
tinh hinh tdi pham dudi gdc do ciia toi pham hoc. Tap 
chi Nha nudc va Phap luat, ,so 6/2007, tr. 75. 
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tU con sd khdng va cang khdng the phii djnh 
sach tron nhung gi cac thd he trudc (ca tay 
va ta) da dd lai. Vd mat phuong phap, thi day 
chinh la mat bidu hien cu thd ciia phuong 
phap dien djch. Bdi vi ljch sir phat tridn tdi 
pham hge tren mgt tram nam da cho the he 
hdm nay bidt rd vd ban chai ciia tinh hinh tdi 
pham vdi ba ngi dung nhu da trinh bay va 
cung cho bidt ea phuong phap tim ra ban 
chai ciia hien tugng nay bang each nghien 
cihi mat nhan thirc cua nd, tire la thdng qua 
tdng the eac hanh vi pham tgi da xay ra... 

Va'n dd tidp theo hien nay la mdi qudc 
gia "ddi xir" vdi tdng the nhu the nao, td 
chuc thdng ke tgi pham ra sao, mirc dg cdng 
khai ddn dau va viec nghien cuu, danh gia 
cai tdng thd dd chi tidt, chinh xac ddn mUc 
do nao. Tai ea nhung viec dd ddu thudc mat 
trien khai thyc tidn phuc vu eho viee nhan 
thiic, danh gia thyc trang ciia tinh hinh tdi 
pham 0 tirng thdi didm can thidt. 

Dd cd thd danh gia dugc THl/C 
TRANG ciia tinh hinh tdi pham (thyc trang 
bao gid eung chi la nhiem vu, la yeu cau 
duge xa hdi dat ra cho cac nha nghien ciiru, 
chu nd khdng bao gid la mdt thuat ngu tdi 
pham hge nhu cd tac gia lam tudng), tdi 
pham bgc cung da chi dan rang, phai lam rd 
dugc dac diem djnh lugng va djnh tinh ciia 
tinh hinh tdi pham, lire la phai cd dii sd lieu 

thye td dd md ta dugc cac thdng sd sau day 
ciia tinh hinh tdi pham: 

- Mirc do ciia tinh hinh tdi pham (chu 
khdng phai thyc trang); 

- Co ca'u ciia tinh binh tdi pham; 
- Ddng thai hay didn bidn ciia tinh hinh 

tgi pham; 
- Tinh chai ciia tinh hinh tdi pham. 
Ca bdn thdng sd nay da dugc nhidu tai 

lieu dd cap va chiing dugc hidu cd tinh chai 
quy udc hoac tuong ddi rang, mue do va dien 
bie'n eiia tinh hinh tgi pham thi cho biei vd 
dac diem dinh lugng ciia tinh binh tgi pham, 
cdn CO ca'u va tinh chai ciia tinh hinh tdi 
pham thi cho bidt vd dac diem djnh tinh ciia 
hien tugng nay. 

Khi nghien cuu thyc td dac diem djnh 
lugng cua tinh hinh tdi pham thi mdt va'n dd 
tai ydu nay sinh. Dd la van dd tdi pham an. ' 
Day la loai tgi pham chi ndi ve trang thai. Va 
ngay nay nd da dugc xem nhu mdt phan 
khdng the thidu dugc ciia tinh hinh ldi pham 
trong thyc td, tuc la khi danh gia thyc trang 
ciia tinh hinh tgi pham thi khdng thd bd qua 
dugc phan an eiia tinh binh tdi pham, phan 
ddi trgng vdi phan cdn lai, tuc la phan hien 
ciia tinh hinh tdi pham ma ban dau chiing tdi 
da tirng ggi la phan rd ciia tinh hinh tdi 
pham (nam 1994). 

(Tiep theo trang 60 - Su the hien cua nguyen tdc ...) 

Vdi nhung ban chd cua BLTTHS hien 
hanh neu tren, quan diem ciia chiing tdi la 
xoa bd chd djnh tra hd so de didu tra bd sung 
ciia toa an quy djnh tai Didu 179 BLTTHS 
hien hanh dd dam bao nguyen tac suy doan 
vd tdi trong TTHS. Thay vao dd, cho phep tai 
giai doan xet xir, vien kidm sat vdi tu each la 
eo quan bude tdi, cd quydn bd sung chirng cu 
ne'u eo quan nay ty thay viec chung minh ldi 
cua bj can, bj cao chua day dii. Ndu hd so vu 
an da chuydn sang toa an ma vien kiem sat 
van giu nguyen quan didm bugc tdi thi eho 
dii ed tha'y nhung thidu sdt vd chung cur toa 

an van tidn hanh xet xir va tuyen bj cao 
khdng pham tdi vdi ly do, ben bugc tdi 
khdng chirng minh dugc hoac chung minh 
khdng diing phap luat ldi ciia bj cao. Ndu sau 
dd, vien kiem sat thay can bugc tdi lai thi dd 
la cau chuyen ciia vu an khac. Cd nhu vay 
mdi dd cao trach nhiem chirng minh Idi ciia 
ngudi bj bude tdi eiia vien kidm sat cung nhu 
tra toa an vd vdi dung chuc nang eiia nd la co 
quan xet xir chir khdng phai eo quan bugc tdi 
va phan quydt ciia toa an mdi dam bao khaeh 
quan, khdng djnh kidn. 
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