CHUC NANG GIAM SAT C

I. Quoc hoi von di khong c¢é chie
nang giim sat

Thud madi ra doi Quoc hoi/Nghi vién cda
cic nude 1een thé gidi gan lidn véi chdc niang
lap phdp. ma khong phdi la chite nang giiam
sat. Do la mat trong nhitmg véu cau cua hoc
thuyét phan quyén cua Montesquieu khi ong
quan sat nha nuée Anh ma khde quat [én hoc
thuy¢t phin quyén cua minh,

Cho dén cudi the ky XIX. vi thé ky XX,
theo cach thae 10 chide cua nhd nude dai
nghi. 1ay Anh qudc [ dién hinh, Chinh phu -
hinh phap v Quoc hoi/Ha nghi vién - lap
phap déu cung phan anh ¥ chi ca dang cam
quyen. Dang cam quyén ia dang chiém da s¢
ghe thong qua mot cudce dau phtcu pho thong
bau ra Nghi s¥v Quoc hoi, ¢o qun,n dimng ra
thanh 1ap Chinh phua. Tha linh coa Bang cam
quven s€ 1a Tha wdng Chinh pha. Cic thanh
vicn cta Chinh phu vé nguyén tic déu la
nhimg ngudi ¢6 chin trong ban lanh dao cua
dang cim quyén. Vdi nguyen tac nghi s§ cta
dang nao chi duoe bo phicu cho vy ¢hi cua
dang d6 thoi, cong voi quyén trinh du dn fudt
trudie Quac Hoi, nén gin nhy mot nguvén tac
moi du ludt déu xuat phat i Chinh phu -
hianh phip. Moi hoat dong caa Quoc hor -
lap phdp va Chinh pha - hanh phdp déu do
dang cam quyén gquyet dinh. Quoc hor chi
con lai 1a kicm sodt Chinh phu va san s.mg
thay doi Chinh pht dang c¢am quyén cua
dang doi lap. Theo con sd thong ké cua
nhi¢u nghi vién ¢6 16i hon 90% tong sO cic
du dn ludt duge Quoc HoyNghi vién thong
qua 1a dy dn dé trinh tir Chinh phu.

Viée chap nhan chinh siach clng dong
thot hinh thanh dan dan trén cing mét cap
do va cong mot lie vai viee thanh lap ra
Chinh pha. Mii dén nhiing nam dau cta thé
ky XX. mai thong nhit duoe quan diém néu
ren:
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UA QU()L HOI
Nguyen Pang Dung’

"Cac ong da chap nhan cluing 160, thi
ciing phai chap nhdan fuon ca chinh sach cria
chitnyg toi. Cac ong khiong thé ol chon hia
chinh sdch ciia chiing 160 ma lai khong o
chiing 161, khong el ldy mot cai nay, ma lai
bo cd cdi kic kem theo ditoc.

- Mot Ta nhin, thi nhan ca tuon,

- Hai la bo, thi ba ca luon”.

Nam 1946 ong Herbert Morrison cyu
Pho Thu wdng Anh da tuyén bo nhu vy, Vi
chinh omng ctng w nhin thay wach nhiém cai
tri thudng xuven cua Chinh pha doi vér din
nude. ma khong phai Quoc hoi, Nghi vien.
Ong cho ring:

- Ai chiu rrdch nhicm vé viée cai i
thucmg xuxén, Chinh phii hay la Quoc hoi?

- Toi xin noi cde ngai rang, Chinht phii
phdi chin trach nhiém... Cong viée cia Quac
hoi la kicm sodr Chindt phit, hat bo né di née
MO, CHEVIEC 1dn cong né, phé binh noé.

- Vi Quoc hoi khang phat la co guan
ditcre 160 chite ra dé coi viée cal i thiitmg
xtiven,

- Néw co, thi kliéng o xit nay ™

Do {a nhitng nét so luge hinh thanh nén
chie nang giim sat caa Quoc hdr Anh quoe,
mot Quac hoi ¢o dién cha nén dan chd w
san. Nhung diém cin phai cha ¥ ring su hinh
thanh ra chirc nang gidm st nay cua Quoc
hot khong phai theo bal cir mot 1y thuyét ndo
cho trudc, ké ca cia Hoc thuyétl phin quyén
cua S. Montesquicu cing nhu cua ). Locke,
ma L do thue 1¢ da dem lai cho ho nhu vay.

Ché¢ dinh chiu trich nhiém duge hinh
thanh ra nhu vay trong lich st cua Anh ma
khong bang mot dao ludt nao cia ho ghi
nhian. Mai vé sau nay ché dinh quan trong
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no1 en méi duge cidc Hién phap ciha nhidu
auie gl nhan, va chinh né trd thainh mot
n2Uy en taC quan trong bic nhit cla mo hinh
chinh 1h¢ dai nghi ké ¢d cha cic nén cong
hod va caa quan chu lip hicn. Do 1a co 50
olip 1y - lich sur hinh thinh nén chic nang
gidm sdt cua Quoc hdr Anh quée hién nay.
Chinh pha do Quéc hoi bau ra. va chinh
Chinh phu - hanh phdp phai chiu trach nhiem
trude (Quoc hot. co s¢ co ban hinh thinh nén
chac nang grdm st cua Quoc hoi cta cic
nha nudc theo chi¢ do dai nghi, mi Anh quéc
la moi dien hinh. Nhung v&i su hoat dong
cua cic dang phdi chinh i, Quée hoi khong
phai nhu ludt dinh gidin st hoat dong cta
Chinh phu, ma chink Ia Chinh phu gidm st
Quaoc hot.

- D61 vai cae nha nude duoe 18 chice theo
mo hioh 0ng thong. thi su hinh think ra
chue nang clng xudt phat tir thue 1€ nhung
lui Khong hoin toan nhu vay, Thud ban dau
¢t vice dp dung hoc lhuvcl plmn quyén mot
cach dav du hon- phan quyén cung rin:
Tong thong - ngudi khong nhung ditng dau
nhi nude — Nguveén tha Quéc gia. ma con i
nguor ding dau hanh phip, do nhan dan e
tiep/ed the gidn tiep bau ra: Quoc hoi - lap
phap cung do nhin dan truc tiép bau ra.
Quoe hot ¢o chie nang lap phdp viv Chinh
phu ma ngudi ding diau [ Tong théng co
chuc nang hanh phip. khong phai chiu trich
nhiem trude Quoc hoi. do vay lap phap -
Quie hol vé nguven tac khong ¢6 chiie nang
gidm sill cac hoat dong cua Chinh phu. Néu
¢ chang su bicu hién cuia chite nang nay la
do co clic kim ché v dai rong dem lai, mi
Khong phai la chiée nang vén ¢6 cha lap
phap. Nhung trai qua mot thoi gian thue hién
Hicu phap ngudi o dd nat ra ring, mot khi
Quoc hot da ¢d chie nang Llp phép. thi phai
bict duge két qua thi hanh cda cic dao luat,
de chinh lai howt dong lap phdp cha minh
trong tuong lai. Trong khi viéce 16 chiic thyc
thi vie trich nhiém thue thi luat phip lai
thuee chide nang cda Chinh phu - hanh phap.
nen khong con mot cich nao khic fap phdp
phar ticn hanh gidm sat cdc hoat dong cia co
quin liinh phap.
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Hon nita, thuc € sau nhi¢u nam thuc
hién su phan quyén cta hién phdp. ngudi ta
dd mau chong nhan ra rang. trong qua trinh
thue thi phdp luat, quin Iy nha nudc theo quy
dinh cda lip phdp, chinh pha - hanh phdp
khong thé thyc thi quvén hinh phap mi lai
khong can thi¢p sang cic linh vuc lap phap.
Chink phu - hinh phdp didn dan ¢6 quyén
trén can thicp sang cdc linh vue hoat dong
cua co quan lap phip. nhu vice goi v cho
chuong trinh lap phip cda Quoc hoi thong
qua cic thong diep doc hang nam cua Tong
thong wude Quoc hoi va nhat 1a viée ban
hanh cdc van ban dudi ludt cda co quan hanh
phdp de thue thi cdc dao luat, nhu la mot 18
doi hoi duong nhién. Phia co Juan hanh phip
dd fa nhu vay. thi 1¢ duong nhicn Quée ho
cung ¢d su can llmp nguge Tal de tao ra mot
s can bang c¢in 6 trong co ¢au 16 chiie nhi
nude dan chi. Vi nhitmg 1§ dé nén:

Néw Quoc hoi wr bo rdch nhicm gidm
sdt thi o thé ddn deén hai két gud. Cic co
qutan, cde bo, od thé eir lam ioi ma khing b
gidm sdt; hode ai do cd the nan day crong
Quac hoi did thd long. Dicu thie i dd xdy
reanghia la nhan vien Tong thong dd ngoi

vao tay lar

Cho dén nhimg nam dau the ky XX
Quaéce hoi M§ da ban hanh maot dao ludt tam
Co 80 cho vice gidm sit coa Quéc hoi doi véi
¢o quan hanh phap.

Nhu viy, qua nhitng diéu di phan tich &
trén chung ta rat dé nhan thay rang, cho du
dugc 16 chite theo mo hinh dai nght hay duoc
16 chie theo mo hinh cia ché do tong thong,
thi lap phip va hanh p]mp van i\hong O su
phdn chia tuyét doi véi nhau, nhu cach hicu
cua ching ta. Ma mic di ¢6 su phan guyén,
nhung hinh phdp vin can thicp sung Iimh vue
ldp phép. tham chi cic hout dong lap phép lui
con la nhu cau cta hanh plmp Ban than

Quoéce hot khong ¢6 nhu cdu cta su lap phap.

© Amn Seidman.  Robert Seidman v Nailin
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Vi nhitng 1€ d6 gidm sdt wrd thanh chic
nang chinh cia Qudc hoi hién nay, nhu la
mot doi hot cua thue t&€ ma khong theo diang
ly thuyét cua viée phan quyén.

2. Cic hinh thic thue hién chite nang
giam st cua Quoc hoi

Quoc hodi cac nude wén thé gidi thue
hi¢n chiic nang gidm sit rat da dang. Hinh
thire thue hién chite nang giam sdt phu thude
rit nhicu viw chinh th¢ nhit nude. Nhu rén
dd phan tich & chinh thé dai nghi Qudc hoi
¢6 the thye hién chife niy bang cdc hinh thirc
rit. khic nhau nhu: nghe bdo cio ¢ phién
toan thé, chdt vin. cdc doan kiém tra, bo
phi¢u bit tin nhi¢m. cho dén viée 1at d6 ca
Chinh phd - hanh phap ... Nhung ¢ cic nha
nudc theo ché do nay chic nang gidm sdt ¢
mot su bién dang rat 16n, véi sy hién dién
cua dang cam quyén cla dang chiém da s6
ghé ¢ Quoée hoi, hodce lién minh cta cic dang
cim quvén ¢6 thé s dung su chiém da s0
gh¢ cua nghi trudong méa quay wrd lai giam sat
ngay chinh Qudc hoi. bat Qudac hoi phai phu
thuoe vio Chinh phu, mid khong phai la
nguge lai Chinh phu phar phu thude vao
Quoc hoi. Su hinh thie va su phu thude cta
Quéc hét vao Chinh phd - hanh phdp gan
nhu 1A mot quy ludt khiach quan cua loai hinh
10 chic nhi nude nay.

Tha tuéng — ngudi ding dau Chinh phu
¢ thé st dung ché dinh bo phiéu tin nhiém,
mat hinh thae biéu hién cia chife ning gidm
sit cia Quéce hoi cua mo hinh chinh the nay
ma ¢o thé de doa gidi tdn Qudc hoi nham
muc dich kéo dai nhiém Ky cua minh hoic
tang cuong thém quyén lue cua minh. Vi du
ci hai 1an giat 1an Quéc hoi Nhat Ban cua
Tha tudng Koizumi nhing nam gin day.

Nguge lai & nha nude duoce t6 chide theo
md hinh ché do Tong théng cong hoa nhu
trén da phén tich, chic nang gidm sét caa lap
phap doi véi hanh phdp nhu [a mot chic
nang phu kém theo, tham chi khong dugc
quy dinh trong Hién phap vi cic hinh thic
bi¢u hién hét sic don giin, khong da dang
nhu cua ché do dai nghi, nhung hicu qua lai
ral cao. Ngoai viéc Qudc hoi ¢6 quyén luan

161 va budc toi cac quan chitc cao cip cua
nha nude k€ ca déi véi chie vi cao nhal ¢l
ché d9 nav la Tong théng, cdc Uy ban cia
Quoc hoi M9 ¢6 quyén bat cac bo rudng
dén diéu tran tai cdc phién hop cua ty ban.
Véi su hién dién ctha phién diéu tran c6 su
hién dién cua cdc luat su cua bén nguyén va
bén bi, chitng ¢t ¢d su rd rang hon cho viée
tién hanh budc toi vi luan i, thé hién su
cong bang vi ¢d day du ly 18 hon. Néu thue
s 1a ¢d vian dé ¢d lién quan thi cdc gquan
chitc khd ¢6 the thodt khoi sy budc toi va
ludn to1 tai ¢dc phién hop toan thé cua Quoc
hot hai vién. Vi du nhu vu Tong thong
B.Cliton bi diéu tran tai Uy ban Tu phdp ctia
Thugng vien MV trong vu quay réi tinh duc
1ai Nha trang v6i ¢6 Thu ky Molenski.

Vi viy. chic nang gidm sat vio nhing
nam gan day, dd ¢ thanh mét chic nang
chinh cua Quéc hoi - lap phdp cia ¢ic nha
nudc phat tricn khong ké cia che do chinh
thé dai nghi hay Ia tdéng théng. Nhung dicm
diang phai quan tam la chic niang giam sal
cht duge tién hanh vét hoat dong cla cic ¢o
quan hanh phap, ma khong tién hanh doi véi
cdc cd quan tu phap. Ly do cua van dé ¢ day
1a tu phdp bao gid cling phat 1a doc tap trong
cac vu vice phai phan xét cua ho.

S& di nhu vay vi ring, we phdp la hoat
dong doc lap, 1a cdi khién d& cudi cting cho
su nghiép bao vé wr do cla ngudn dan. Cac vu
viée déu ¢6 thé dugc xem x€1 va giii quycl
qua cide vong 16 tung 1l so tham cho den
gidm doc tham, cho dén khi cdc c¢hu thé ¢
quyen lgi lien quan khong thé nai ra dugc
nira, voi su hoat dong tranh tung thong gua
cla cde ludt su can sdc, cin tai véi nhau vé
mat trinh do. Mot khi cac luat su ctiat cie bén
khong nai ra theo con dudng to tung. thi &
duong nhién vin dé gidm sdt cha Quoc hoi —
lap phdp cua cdc nuée nay cling khong dugc
dat ra,

3. Chirc nang giam sit cua Quoc hoi
Viét Nam

Ciing gan nhu di theo mot quy luit, Hién
phdp Viét Nam trude diy va hién hanh danh
rdt nhiéu quan tam cta minh déi véi viée quy
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dinh chae ning giim sdae cda Quoce hoi Viét
Nam. Hien phdp nam 1939, Hicn phdp nam
1980 v hién nay Hicn phdap nam 1992 déu
quy dinh chac nang nay la gidim sdt 161 cao
dot van toan bo hoat dong cua bo mdy nha
nude W Lap phdp. hanb phip, v phdp ¢ trung
uong dén cic co quan nha nude 6 dia
phuong. tham chi cho dén 1an cic hanh vi
cua moi cong dan. Su quy dinh qui nhidu
chu the bi Quac hoi gidm sdt kam cho cong
vIce giam sal cua Quéc hoi Viet Nam thicu
di mol trong 1am can phai gidm sat 1a hoat
dong caa Chinh pha - hanh phap. Trong khi
o chide nang giam sai cua lap philp cic nude
tren the gidi chi tap rung vao ¢ong viée cua
hanh phap.

Cing nhu cia cac nude e sian thuoe che
do dai nghi. Quoce hoi Viét Nam theo quy
dinh cua phdp lujit hien hanh thue hicn chic
ning gidm sdt bang cde hinh thic: Neghe bio
o cua cde co quan nha nude ki cic kY hop:
cic dai bicu ¢6 the thue hien quyvén chit van
ciaa minh 11 k¥ hop hoiic ngodi kv hop. vi
cuol cung cic dai bicu Quac hoi thue hien
chide ndng gidm sdt bing cac doan kidm tra.
thuong K cic doan Kiem tra cia cdc oy ban
vt Hoi dong caa Quoc hoi.

Vai dac the cia hoat dong gidm sit ciing
gan twong ty nhu hoat dong cua ¢o quan xét
XU can phii ¢4 thot gian, can phai ¢6 thi tuc
2an nhu mot phién x€ét xit. tham chi ¢4 khi
cang ¢ the cin ca dén luat su bio chita cla
cite bén, vi vay phicen hop toan the mac du 1a
hath thiic hoat dong ¢o bin, nhung nhicu khi
Khong cho hoat dong gidm sit mot cach hicu
quit. Vi vy ciing nhu chiic nang lap phap.
Quoc hoi can phdi thue hien chic nang gidm
sat nay tren cdac phién hop twong ang cta céc
uy ban. Ddng nhu nhan dinh cich day gin
HOO ndm cua Wilson W. dd ting canh bio:
"Quoc hol, phicn toan thé ia phicen trinh
dien. Quoc héi trong cde tiv ban la Quoc
fiof fam viee".

Hoat dong cia Quéc hoi  1ap trung vio
cie uy ban boi nhimg I8 suu day: i) quyvét dinh
cua Quoc hoi ngay cing mang tinh chuven
mon ma khong thé @ ca cic dai bicu déu ¢6
day do khi nang giai quyet: i) v6i thanh phan
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Khodng trén dudi 500 ngudi khong cho phép
Quoc hot giai quyét cac nhiem vu phic tap.
lai mang c& tinh chuveén mon: “Mor dai bicn
thi qud i1, ma cd Quoc hoi thi lai qud nhicn.
B la nguxén nhan vi sao cde U ban Lo hink
thite hoat dong hiéw qua & Quoc hoi rony
tracmg hop can phdt diéw tra, lam 16 mot van
dé nao dé lien quan dén chuvén mon ™ i)
cic dai bicu Quéc hoi do dan biu ra vGi
nhimg trinh do chuyén mon da dang. khong
phiai bat k¢ dai bicu ndo ciing ¢6 thé ¢
chuyen mon dip dng giai quyet nhimg vin dé
ma Quoc hoi can quyet dinh,

Vai giam sit trd thanh chiie nang chinh
cia Quoe hor, 1hi cang chinh, gidm sit 1a
chiae nang chinh cua Hoi dong vi cic ay
ban. Muon thue hien 10t chifc nang giint sat,
thi chi con ¢6 mot cich 1 phii ¢6 kv nang
thue hién chic nang gidm sit  cia cic uy
ban Quoc hoi. K¥ nang nay ¢6 ¢ cing gin
nhu k¥ nang x¢&t xur cua 104 dn.

N6t tone lat, gidm sdt nhiing nam gan diy
dang tred thanh mor chite nang quan trong ciia
Quoe hol war cd cde nioe khde nha trén theé
@i, Quoc hoi Vidr Nam muon wing cuomg
quxen luc iluie s ciia minh, thi ciing phdi
tang cucng va phai biet cach thige hién chiic
nang nay. PG la mor trong nhing nhiént v
gricon trong cua Quoc hoi Viet Nam trong viee
xay ding Nha miie phdap guvén ciia dan, do
dan, va vi dan hién nay. Pé cho viée tee
hien cinic nang nay mor cach 16r hon va o6
hien qua hon, thi Quoc hoi nén dioe 1dp
trung thite hién o cdae Hoi dong va cde iy ban
ctia Quac hoi, vai doi neomg giam st hanh
phdp. bao gom cde bo, ma gidm 1di di cdc
hoat dong gidm sdt cria cde cdp chinh quvén
dia phitong va clia cde co guan tr phdp.

- Khach thé 1a gidam sar viée thue hién
cde ol tricemg chindt sdach cria hanh php,
var muye dich chinl lai hode gop phan dé ra
cde e traong chinkt sach cho moi ting lop

(Xem tiép trang 20)

' Van phong Quoc hoi. Thionyg thite vE hoar déng
grani sat ciia Quoc hor Nxb Tu phap. 2006, tr. 162.



