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1. Van de phan djnh cac chiire nang 
trong td tung hinh su 

Didm ehung nhit ciia td tung hinh sir 
(TTHS) la khim phi chinh xie. kip thdi, xir 
ly cdng minh mgi hanh vi pham tgi, khong 
de Igt tdi pham, khdng lim oan ngudi vd tdi. 
Chinh yeu ciu giai quyei nhiem vu ehung co 
ban nay eiia TTHS ddi hdi boat ddng eiia cic 
CO quan tien hanh td tung (THTT) ed ehire 
nang, tham quydn khie nhau phai dugc lien 
kei, phdi hgp mgt cich hai boa, theo nhirng 
nguyen tic nhit dinh dd dam bio hieu qui 
cao nhat trong boat dgng ehung eiia cic eo 
quan tu phip hinh su. TTHS la toan bd boat 
dong trong mdi quan he tie dgng lin nhau 
giira eic Co quan didu tra, Vien kidm sit, 
Toa in; ngudi tidn hanh to tung (Dieu tra 
vien, Kidm sit vien, Thim phin, Hgi thim, 
Thu ky Tda in) va ciia nhung ngudi tham gia 
td tung (bi can, bi eio. ngudi bio chira, 
ngudi giim dinh, ngudi phien dich...) nham 
giai quyet vu in hinh sir theo dung qui dinh 
ciia phap luat. 

Chire nang td tung la nhirng dinh hudng 
ciia cie boat dgng td tung. Hoat ddng TTHS 
dugc dac trung bdi cie chire nang co bin cd 
mdi quan he mat thidt vi khdng thd tich rdi 
nhau. Dd la chirc nang buge tgi. chire nang 
bao ve vi bio chira, ehuc nang xet xir. 
Nhirng chirc nang niy thd hien trong qui 
trinh giai quydt tit e i eic vu in hinh su. 0 
tirng giai doan, cic chiie nang niy thuge vd 
mgt sd chii the nhit dinh. Dd thue hien chire 
nang eiia minh, eic ehii the cd mdt sd gidi 
han do phip luat TTHS quy dinh ve cic 
quyen va nghia vir phip ly. 

Th.s Luat hoc. Phd trudng Cdng an quan Hoan 
Kiem. TP. Ha Ndi. 

Sd di trong TTHS cd sir phan biet cic 
chue nang. bdi vi cic chii thd td tung ed 
nhirng muc dich khie nhau, quydn va nghTa 
vu khic nhau trong nhirng pham vi nhat 
dinh. Muc dich cudi ciing ciia TTHS li dim 
bio viec giai quyet vu in dung dan: "dung 
ngudi. diing tdi, diing phip luat". Dd dat 
dugc mue dich dd ddi hdi phai tidn hanh rit 
nhidu cic boat ddng td tung, cie hoat ddng 
dd do nhidu ehii the tien hanh, dam bao cho 
boat dgng td tung dugc tien hinh nhip 
nhing, dung phip luat. Nhiem vu dat ra la 
phai ed su phan dinh cie boat ddng to tung 
ciia cic chii the mdt cich rd rang, eu thd phii 
hgp vdi khi nang, dieu kien, phii hgp vdi 
muc dich vi yeu ciu eiia cie ben va dac biet 
li quydn vi nghia vu td tung ciia eae ehii thd. 

Cic chii the ciia quan he phip luat TTHS 
deu hudng hanh vi td tung eiia minh vao viec 
thue hien mgt mue dich tuong ung nhit dinh 
do phip luat quy dinh. Cie boat dgng TTHS 
duge the hien dudi nhidu hinh thiic phong phii 
vi da dang. 

Tuy cdn nhidu quan diem khie nhau vd 
khii niem TTHS, ve ban chit ciia TTHS 
nhung eho ddn nay da cd mdt su thira nhan 
tuong ddi thd'ng nhit ve su tdn tai ciia ba chirc 
nang eo bin trong TTHS: chire nang buge tdi, 
chirc nang bao chira vi chii:c nang xet xir. Vi 
vay, mdt phien toa duge tidn hanh nhim thuc 
hien hoat ddng xet xir nhan danh quyen luc 
eiia Nha nude khdng thd thieu vi khdng dugc 
thie'u sir tham gia ciia ba ehii thd thuc hien ba 
chue nang co bin tren eiia TTHS. 

Hoat dgng ciia TTHS dii la d bit ky md 
hinh td tung nao eiing ddu la sir gin kdt huu 
eo khdng the tich rdi ciia ba chirc nang tren. 
Sir tdn tai ciia mgt chirc nang nay li dieu 
kien. tien de cho su tdn tai ciia hai chirc nang 
kia \a ngugc lai. Vi vay, dd mdt vu an dat 
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dugc muc tieu, thue hien duge nhiem vu eiia 
TTHS, phien toa khdng thd tien hanh khi 
thieu mdt trong ba chii the dai dien eho cic 
chirc nang ndi trdn. Chi duge xet xir mdt vu 
in hinh su khi cd sir bude tdi va phai la su 
bude tdi eu thd: bude tdi ddi vdi ai (?), buge 
tgi vdi hinh vi nio(?). Chii thd thue hien 
chire nang bude tdi - chii the thii nhit. Va tir 
dd ngudi bi buge tgi hoae li tu minh hoae li 

. nhd mdt hay nhidu ngudi khic giiip minh 
ehdng lai sir bude tdi dd, tue li thuc hien 
chue nang bao chira - day li ehii thd thu hai. 
Cdn chii thd thii ba khdng thuc hien viec 
bude tdi eung khdng thuc hien viec bio 
chiia, chinh li chii thd thuc hien chue nang 
xet xir, thuc hien viec xet xu vu an tren co sd 
nhirng hd so, ehirng eu dugc eung cap, giii 
quydt vu in tren dien bien thuc td tai phien 
toa vdi sir ddi trgng ciia hai chirc nang kia dd 
ehinh la Toa in. 

Chinh tir tat ydu khach quan vd su tdn tai 
duong nhien eiia ba chue nang; buge tgi, bio 
chira va xet xir ma boat ddng xet xir so thim 
ludn ludn phai duge tien hinh vi chi duge 
tien hanh khi cd sir hien dien diy dii ciia ba 
ehii thd tren. 

Nhu vay, chire nang TTHS la nhiing dinh 
hudng Idn, co bin, nhim phan dinh eic boat 
dgng trong linh vuc TTHS ciia cic chii the 
khic nhau trong nhung pham vi nhit dinh 
tren co sd phii hgp vdi mue dich, quyen vi 
nghia vu to tung ciia cic ben td tung. Buge tgi 
li mdt trong nhirng chire nang eo bin trong 
TTHS cd vai trd quan trgng, nhit li trong 
hinh thirc bude tdi nhan danh Nha nude. Chirc 
nang buge tgi edn ggi la chire nang truy eiin 
trich nhiem hinh sir. Li mdt dang boat dgng 
td tung nhim phit hien ke pham tgi, ehirng 
minh Idi ciia ngudi dd, bio dim phin xir bang 
hinh phat ddi vdi ngudi dd. 

Hoat ddng TTHS bit diu tir khi cd quydt 
dinh khdi td vu in hinh su, thim chi trong 
mdt sd trudng hgp thdi didm nay bit diu 
sdm hon (bit ngudi trong trudng hgp khan 
cap, pham tdi qua tang). Tuy nhien. chue 
nang bude tdi that sU bit diu khi ed quydt 

dinh khdi td' bi can, kd tir thdi didm nay eo 
quan ed thim quydn chinh thiitc bude tdi ddi 
vdi c i nhin. 

Ngudi bi bude tdi thuc hien hanh vi pham 
tdi nao dd duge luat thira nhin khi nang bio 
chira, ehdng lai sir bude tdi, bic bd nd bing 
cich dua ra cie chung cu va lap luan nhim 
giam nhe trich nhiem hinh sir cua minh. 
Trong qui trinh didu tra va xet xir vii an can 
lam sing td khdng ehi nhirng khing dinh sir 
bude tgi ma cdn nhirng gi cd lgi eho bi cao. 
Do la ndi dung ciia ebiic nang bio chira. 

Dd thue hien chire nang bao chira, chii 
thd dua ra cic can eu hoae lap luan dd lam 
sing td khdng chi dd bic bd su khang dinh 
bude tgi mi cdn lam rd nhirng gi ed lgi cho 
bi can, bi eio. 

Cbiic nang xet xir trong boat ddng td 
tung ciia Toi in nhim xem xet, quydt dinh 
ngudi bi buge tdi cd tdi hay khdng va trich 
nhiem hinh su ddi vdi ngudi cd tdi. Chirc 
nang xet xir bit dau tir khi Toa in cd tham 
quydn nhan hd so vu in nio dd vi eio trang 
do Vien kidm sit (VKS) chuydn sang vi vao 
sd thu ly ciia Toi in. Chirc nang xet xir vd eo 
bin se ket thiic khi bin an hoae quydt dinh 
eiia Toi in ed hieu luc phip luat. Tuy nhien, 
vai trd xet xir cua Toa an vin tiep tuc dugc 
the hien d eic giai doan sau. 

Vd chire nang eo bin eiia TTHS, hien 
nay vin edn mdt sd y kidn khac nhau. Cd y 
kidn cho ring, trong TTHS ngoii ba cbiic 
nang bude tgi, bao chiia vi xet xir cdn cd 
mdt chirc nang co ban dd li ehire nang didu 
tra. Nhung ngudi theo quan didm nay cho 
ring bude tdi chi xuat hien d giai doan xet 
xir so thim tai phien toa va do VKS thuc 
hien, edn trong giai doan didu tra chi ed chiirc 
nang didu tra. Chire nang didu tra khdng 
ddng nhit vdi chirc nang bude tdi, mi dd la 
ehuc nang ddc lap, cd ddi tugng va ndi dung 
cu the, rieng biet. Theo dd, trong giai doan 
didu tra khdng cd su bude tdi, cdn boat ddng 
eiia Didu tra vidn dd l i thuc hien ehuc nang 
didu tra, mgt chirc nang ed trudc giai doan 
xet xir. 
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Theo quan diem nay, thdng qua giai 
doan dieu tra, Co quan didu tra (CQDT) thu 
thap tit ea eic ehirng cii dd lam rd su that 
cua vu in, boat ddng nay chua ed mue dich 
bude tdi hay bio chira eho mdt chii thd nio... 
Ve CO ban, ehiing tdi ddng tinh vdi quan 
diem niy vi chi nhu vay boat ddng didu tra 
mdi khdng bi quyet dinh trudc bdi tbidn 
hudng buge tdi va la tien dd quan trgng eho 
viec chd'ng oan, sai trong tit ca cac khau to 
tung tidp theo. Mat khac, nhu chung ta da 
biei, theo qui dinh cua Didu 58 Bd luat 
TTHS 2003, thi d giai doan didu tra, Luat su 
ciia bi can cd khi nang tham gia kd tir khi 
khdi td bi can va mdt sd trudng hgp tir khi ed 
quyet dinh tam giir. 

Dieu dd cd nghia rang, trong boat ddng 
dieu tra cd khi nang xuit hien mdt trong hai 
chirc nang. Neu kdt qui didu tra cho thiy cd 
dii can eir can thidt dd eho ring ngudi nao dd 
da thuc hien hanh vi pham tdi thi co quan ed 
tham quydn ra quydi dinh khdi td bi can. ke 
tir thdi diem nay boat ddng td tung buge tdi 
chinh thirc dugc tidn hinh nham ehdng lai bi 
can. Va vi the vao thdi didm nay, chirc nang 
huge tdi bit diu dugc thuc hien mi khdng 
phai de'n giai doan xet xir mdi ed. Chirc nang 
dieu tra trong trudng hgp nay la mdt bd phan 
cau thanh su huge tgi. Nhung .se khdng dung 
ne'u eho ring, khi tien hanh khdi to bi can li 
CO quan dieu tra da thue hien su bude tgi ddi 
vdi bi can. 

Mdt sd tie gia khic cho ring, TTHS cd 
bdn chiic nang co ban dd li bude tdi. bao 
chOa, xet xir va chire nang kidm sit viec tuan 
theo phip luat. Chiic nang kidm sit viec tuan 
theo phip luat do VKS thuc hien vi boat 
dong nay trong TTHS dugc coi li boat ddng 
v6 ciing quan trgng trong tit ca eic giai doan 
TTHS. Nhirng ngudi theo quan didm niy eho 
ring khi tham gia vao quan he phip luat 
TTHS, ngoii chire nang bude tdi, VKS cdn 
CO chire nang kidm sit viec tuan theo phap 
luat. Chiing tdi eho ring, giim sit tuan theo 

phip luat la chirc nang chung - ehire nang 
nha nude mi khdng thd dugc coi li chire 
nang td tung. Cin khing dinh mdt cich dirt 
khoit ring, cic chire nang to tung la ddc lap 
vdi nhau, phin inh quydn vi nghia vu ciing 
nhu nhiem vu khie nhau ciia cac ehu thd 
tham gia TTHS. 

2. Chirc nang xet xu va vain de gidi 
han xet xiir so tham cua Toa an 

2.1. Chdc ndng xet xu 
Trong ba chirc nang eo bin eiia TTHS, 

chue nang xet xir dugc coi la chire nang 
trung tam. Chirc nang xet xir chi xuit hien d 
giai doan xet xir, la giai doan trung tam, ed 
tinh chit quyei dinh. Tai day vdi sir cd mat 
diy dii ciia tit ca cic ehii thd, qui trinh tranh 
tung dugc tien hinh thdng qua hoat ddng ciia 
cic ben bude tdi, bao chira, vdi sir didu khidn 
eiia Toi in. Trong sudt qui trinh tranh luan 
tai phien toi, vai trd trung tam vi quyet dinh 
ludn thuge vd Toi in. Toa an ed quydn dua 
ra quyet dinh cudi ciing vd vu in tren co sd 
cie ehirng eir do cic ben tham gia td tung 
dua ra tai phien toa dd kdt thuc td tung. 

0 nude ta, chirc nang xet xir dugc giao 
eho Toi in thue hien. Dieu nay duge khing 
dinh ngay tir Hien phip diu tien 1946 va eic 
ban Hien phip 1959, Hidn phip 1980, Hien 
phap 1992. Theo dd mgt ngudi chi bi coi la 
ed tdi khi cd ban in kei tdi eiia Toa in da ed 
hieu luc phip luat. 

Trong giai doan xet xir so thim, ed su 
xuit hien eiing mgt liie ba ehuc nang td tung: 
bude tdi. bio chira vi xet xir nen ed su da 
dang ve pham vi ehii thd. Xet xir so thim 
dugc xem li giai doan md diu eho boat dgng 
xet xir eiia Toa an, nen hieu qua ciia giai 
doan nay khdng chi ed y nghia trong viec 
phin xet mgt ngudi cd tgi hay khdng ma cdn 
anh hudng ddn viec xuat hien eiia cic hoat 
dgng xet lai ban in eiia Toi in sau nay. 

Hieu qui xet xir so thim phu thuge vio 
quy dinh ciia phap luat trong viec quy dinh 
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chiic nang, nhiem vn, quydn ban eiia cic chii 
thd thue hien, ddng thdi phu thuge vao chinh 
boat ddng ciia Toi in vdi vai trd ehii thd ciia 
ehuc nang xet xir. 

Trong phap luat TTHS nude ta hien nay. 
nghia vu ehirng minh tdi pham vi ngudi 
pham tdi thudc vd eic co quan tidn hinh td 
tung va ngudi tien hinh to tung. Do dd, cie 
chirc nang trong to tung chua dugc phan dinh 
mgt cich rd rang. Theo qui dinh vd didu tra, 
cic CQDT cd nhiem vu thu thip, bio quan, 
dinh gii tit ca cie ehirng eir, cic tinh tiei cd 
lien quan den vu an, tire la thuin tuy xie 
dinh sir that, xie dinh cie dir kien. Nhung 
CQDT lai chiu su chi dao ciia VKS. tire 
ngudi thuc hien ehuc nang bude tdi. Vay 
quan he giira Kidm sit vien - cdng td vdi 
CQDT li mdi quan he gi (?). Trong thuc td 
cac CQDT, ei Cdng td vien, thim chi c i 
Thim phin ciing thuc hien mdt hoat dgng la 
didu tra, thim vin. Didu nay mdt mat lam 
giam hieu qua eiia to tung, mat khic khdng 
tao ra su phan cdng, phan nhiem rd rang, va 
tir dd de inh hudng den tinh ddc lap trong 
boat ddng cua eic co quan, cin bd tu phip. 
Giai doan xet xir mudn dat hieu qua, ban 
than cic quy dinh phip luat vd xet xir phai 
thd hien su phan dinh rach rdi vd viec thuc 
hien cic chirc nang to tung. 

2.2 Van de gidi hgn xet xu sa thdm cua 
Tod dn 

Trudc nam 1988, phip luat TTHS khdng 
quy dinh vd gidi ban xet xir eiia Toa in. Den 
nam 1988 Bd luat TTHS ra ddi d i cd quy 
dinh vd gidi ban xet xir eiia Toi in. Tai Didu 
170 Bg luat TTHS 1988 da quy dinh: "Toi 
in chi xet xir nhirng bi eio vi nhirng hanh vi 
theo tdi danh ma Vien kidm sit da truy td va 
Toa in da quydt dinh dua ra xet xir". Dieu 
196 Bd luat TTHS 2003 quy dinh: "Toi in 
chi xet xir nhiing bi eio va hinh vi pham tdi 
ma Vien kidm sit truy to va Toa in da quydt 
dinh dua ra xet xir". 

Toa in ed thd xet xir bi eio theo khoan 
khae vdi khoin ma Vien kidm sit da truy td 
trong ciing mdt didu luat hoae mdt tgi khac 

bing hoae nhe hon tdi ma Vien kiem sat 
truy td. 

Thdi ky trude khi Bd luat TTHS nam 
1988 ed hieu lire, quan he td tung giu'a Toa an 
va Vien kidm sit trong phien toi xet xU 
khdng dugc dieu ehinh bing eic van ban 
phap luat ed gii tri phip ly cao nhu luit, phap 
lenh... vi dac biet khi giua hai eo quan tien 
hanh td tung xay ra nhirng bat ddng y kidn vd 
van dd nao dd thudc vu in hinh su dang xet 
xir thi vd eo ban ehiing duge giii quydt thdng 
qua su thuong lugng giu'a lanh dao cua hai eO 
quan dang thu ly vu in hoae lanh dao eiia hai 
eo quan cap tren. Sir lin Idn giiia quan he 
hinh chinh va quan he td tung trong trudng 
hgp nay thudng din den viec quyet dinh van 
de nao dd ciia vu in tren co sd quy dinh eua 
phip luat vi didu niy inh hudng ddn hieu qua 
ciia TTHS. Gidi han xet xir so thim vu an 
hinh su dugc quy dinh trong Bd luat TTHS la 
su khing dinh id net nhat tinh ddc lap eiia cac 
chire nang td tung. 

Toi in la co quan duy nhat dugc Nha 
nude giao eho chirc nang xet xir, titc giao cho 
quydn quydt dinh mdt ngudi ed pham tdi hay 
khdng pham tdi; ndu pham tdi thi pham tdi 
gi; quyet dinh ip dung hinh phat ddi vdi 
ngudi pham tdi nhu the nao; va khdng ai ed 
thd cd dinh kien trudc khi vu an chua dugc 
xet xir. Viec didu tra trudc khi xet xir ehi la 
so bd va tdi pham dugc Co quan didu tra de 
nghi truy td hoae Vien kidm sit truy td eung 
ehi la nhan dinh eiia co quan dd. Nhin dinh 
ciia eic co quan dd thudng thi dung, nhung 
cung cd khi khdng hoan toin diing, cung cd 
liie sai. Vi thd ed y kidn cho ring, khdng the 
ed gidi ban bit buge ddi vdi Toa in vd viec 
xet xir. Vien kidm sit truy td vd hinh vi 
pham tdi ciia bi eio, cdn hinh vi dd li tdi gi, 
hinh phat ap dung ra sao thi Vien kiem sat la 
bdn ket tdi cd quydn dd xuat vdi Toa an chii 
khdng the bit bude ddi vdi Toa in. 

Khdng nhirng Toa in cd nhiem vu xet 
xir diing ngudi. diing tdi, dung phip luit ma 
tit ea eic co quan. trong dd cd Vien kidm 

72 



OAN THIEN CAC CHCC NANG ... 

sat phai tuan thii nguyen tic tidn hanh td 
tung nay. 

Do dd, quy dinh eiia Didu 196 Bd luat 
TTHS 2003 vira dim bio nguyen tie trong td 
tung vi tdn trgng quydn tii phin ciia Toi in 
la CO quan xet xir duy nhat eiia nude Cdng 
hoa XHCN Viet Nam, vira chi rd gidi ban 
cua cic ehire nang td tung ma d day li chue 
nang xet xir va chii:c nang truy td. 

Didu 196 Bd luat TTHS nam 2003 da sira 
ddi so vdi Dieu 170 Bd luat TTHS nam 1988: 
Dieu 196 Bd luat TTHS nam 2003 da thd hien 
sir khic hon Didu 170 Bd luat TTHS trude 
day, khi eho phep Toa in dugc xet xir bi eio 
theo tdi danh kliic ne'u tdi danh nhe hon tdi 
danh mi Vien kidm sit da truy to, hoae da 
cho phep Toa an duge xet xir khung hinh phat 
khac trong ciing tdi danh ma Vien kidm sit 
truy td. Day li mdt bude phat tridn ciia Bd 
luat TTHS 2003 vd gidi ban xet xir so thim. 

Gidi ban xet xir so tham vu in hinh su ed 
the hieu la pham vi nhirng ngudi, nbii'ng 
hanh vi ma Hdi ddng xet xir so thim duge 
xet xir tai phien toa. Pham vi dd khdng phai 
la vd ban mi nguge lai nd duge ban ehe bdi 
pham vi mi Vien kidm sit da truy td trong 
cao trang va trong quydi dinh dua vu in ra 
xet xu. Trong TTHS, viec td chirc cie co 
quan tien hanh to tung thinh eo quan dieu 
tra, eo quan truy td (Vien kiem sit), co quan 
xet xir (Toi in) va quy dinh mdi loai eo quan 
ndi tren thue hien mdt loai chirc nang nhit 
dinh phii hgp vdi yeu ciu, nhiem vu diu 

tranh phdng ngira vi chd'ng tdi pham. Xuat 
phit tir mue dich eiia TTHS li giii quyet vu 
in hinh sir mdt cich nhanh ehdng, edng 
minh vi dung phip luat, bio ve cd hieu qua 
lgi ich ciia xa hgi. eic quydn vi lgi ich ciia 
edng dan. Co quan dieu tra, Vien kidm sit, 
Toa in cd trich nhiem phdi hgp vdi nhau 
trong qui trinh TTHS. Tuy nhien, dd trinh 
lam quydn, bao dim eho td tung dat hieu 
qui. khdng dd Igt tgi pham va khdng lim oan 
ngudi vd tdi va phdi hgp giua cic eo quan 
tidn hanh td tung, Bg luat TTHS edn cd 
nhirng quy dinh vd quan he ehe' udc giira Toa 
in va Vien kidm sit d giai doan td tung niy. 
Viec xet xir ciia Toa in ehi duge tien hanh 
khi cd eio trang. nhung dieu niy hoin toin 
khdng ed nghia rang eir ed eio trang ciia 
Vien kiem sit thi Toa in phii md phien toa 
xet xir va phai xet xir nhu ngi dung duge neu 
trong cao trang. Cu thd, trong giai doan xet 
xir, Toa in sau khi nghien ciru hd so vu an 
eiing bin eao trang eiia Vien kidm sit, ne'u 
Toi in ddng y \di quan diem ciia Vien kidm 
sat thi Toa in ra quyet dinh dua vu in ra xet 
xir (khoan 2 Dieu 176). Neu Toi in khdng 
ddng y. Toa in cd thd tra hd so dieu tra bd 
sung hay quyet dinh tam dinh ehi hay dinh 
chi vu in (Dieu 179, 180 Bg luat TTHS 
2003). Bang cac quy pham phip luat ndi 
tren, Bg luat TTHS da phip ly hoi cic quan 
he ehe ude giua eo quan buge tgi vi co quan 
xet xir vi mdt trong nhirng ndi dung ndi trdn 
the hien trong quy djnh vd gidi ban xet xir so 
thim \u an hinh su. 
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