
CAC BIEN PHAP KHAN CAP TAM TU6l TRONG 
GIAI QUYET TRANH CHAP VE QUYEN 

S6 HUU TRI TUE TAI TOA AN 

1. Dac diem phap ly ciia cac bien phap 
khan cap tam thdi 

Trong boat ddng tu phip, phip luat quy 
dinh mdt sd bien phip mang tinh cudng ehe 
ma cac eo quan tien hanh to tung cd quydn 
ip dung dd thuan lgi eho viec giii quydt vu 
in eung nhu bao dam eho viec thi hinh in. 
Dd la eic bien phip khin cap tam thdi trong 
td tung dan su, td tung hanh ehinh; cic bien 
phip ngan ehan vi bien phap dim bio thi 
hanh in trong td tung binh su. 

Trong to tung dan sir, bien phip khan 
cip tam thdi la bien phip ma Toa in quydt 
dinh ip dung trong qui trinh giai quydt vu 
viec dan su nhim giai quyei nhu ciu cip 
bich ciia duong sir, bio ve bang ehiing hoae 
de bao dim viec thi hanh in ' . 

Dac didm eiia eic bien phip khin cip 
tam thdi thd hien ngay trong chinh ten ggi ciia 
nd: vira mang tinh "khin cip" vira mang tinh 
"tam thdi". Tinh khdn cdp ciia bien phip niy 
thd hien d chd nhu ciu ip dung bien phip nay 
la rat cap bich; ngay khi cd ydu cau ciia 
duong su, Toi in phai quydt dinh ip dung 
ngay vi quydt dinh dd phii duge thi hinh 
ngay, khdng cham trd, ndu khdng nd se mat 
hdt y nghia, tic dung. Cdn tinh tam thdi thd 
hien d chd quyet dinh ip dung bien phip khin 
cip tam thdi chua phii li quydi dinh cudi 
eiing vd giii quyei vu viec dan su, mi nd ehi 
nhim hd trg eho viec giii quydt vu viec dugc 
thuan lgi hon, hoae dd giii quyet nhu ciu cip 
bach eiia duong sir', hoae dd bao dim cho viec 
thi hanh in sau niy nhim bio ve quydn, Igi 
ich hgp phip ciia cie duong su. Sau khi da ra 

Khoa Luat - Dai hge Qud'c gia Ha Ndi. 
' Trudng Dai hge Luat Ha Ndi. Giao trinh Luat Td 
tung dan su Viet Nam. NXB. Tu phap. Ha Ndi. 2005. 
tr. 177. 

Nguyen Bich Thao* 

quydt dinh ap dung bien phip khin ca'p tam 
thdi, Toa in cd thd thay ddi hoae buy bd 
quydt dinh dd. Mdt dac didm nira cua cac 
bien phip khin cip tam thdi la dnh cifffng che 
thi hdnh. Quydt dinb ip diing, thay ddi, buy 
bd bien phip khin cap tam thdi ed hieu luc thi 
hinh ngay sau khi Toi an ra quydt dinh va 
duge CO quan thi hanh in din su td chiic thi 
hanh theo thii tuc thi hanh in dan su. 

Trong to tung binh chinh, Toi in cung ip 
dung eic bien phap khin cap tam thdi nhim 
bao ve Igi ich cap thidt cua duong sir, bao ve 
bing ehiing, bio dim viec thi hanh in. Tuy 
nhien, khac vdi td tung din su, trong td tung 
hinh ehinh, Toa in cd thd tu minh quyet dinh 
ip dung bien phip khin cip tam thdi, hoae 
theo yeu ciu bang van bin eiia Vien kidm sat, 
hoae theo yeu ciu eiia duong su (Didu 33 
Phap lenh Thii tuc giii quydt cac vu in hanh 
ehinh nam 1996. da dugc sira ddi, bd sung 
nam 1998 va 2006). Cdn trong to tung din sir, 
viec ap dung bien phip khin cap tam thdi ehu 
yeu li theo yeu ciu ciia duong su, Toi an chi 
cd thd tu minh quyet dinh ip diing trong mdt 
sd trudng hgp eu the do luat dinh. Vien kiem 
sit khdng ed quydn ydu ciu ap dung bien 
phip khan cap tam thdi mi ehi cd quydn kien 
nghi vdi Chinh in Toi in dang giii quyet vii 
in vd quyet dinh ap dung, thay ddi, buy bo 
bien phip khin cip tam thdi hoae vd viec 
Thim phin khdng ra quydt dinh ip dung, thay 
ddi, buy bd bien phip khin cip tam thdi 
(Didu 99, 119, 124 Bd luat Td tung Dan sir 
nam 2004). Didu nay xuat phat tir quyen tu 
dinh doat ciia duong sir trong td tung din sir 
cd pham vi rdng hon so vdi trong td tung 
hinh ehinh do sir khic nhau vd bin chat ciia 
quan be phip luat ndi dung ed tranh chap; 
mdt ben la quan be phip luat dan sir vdi ban 
chat tu nguyen, binh ding, tu do thoa thuan, 
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cdn mdt ben la quan he phip luat hanh ehinh 
mang tinh quydn luc nha nude. 

Trong thii tuc phi sin, Toi in (cu thd la 
Thim phin phu trich tien hinh thii tue phi 
san) eung cd quyen ip dung bien phip khin 
cap tam thdi theo de nghi eiia td quin ly, 
thanh ly tai sin dd bio toin tii .san eua 
doanh nghiep. hgp tic xa trong trudng hgp 
cin thidt (Dieu 55 Luat Phi sin 2004). 

Trong td tung trgng tii, duong su cung 
cd quydn yeu cau ap dung cic bien phip 
khin cip tam thdi, nhung Hdi ddng Trgng tii 
khdng cd quyen quydt dinh mi ben yeu ciu 
phii giri don den Toa in cip tinh noi Hdi 
ddng Trgng tai thu ly vu tranh chap (Dieu 33, 
34 Phip lenh Trong tii thuong mai nam 
2003). 

Nhu vay, ca trong thii tuc tu phip va thii 
tuc td tung trgng tai, ehi Toa in mdi cd 
quyen quyet dinh ip dung cic bien phap 
khin cap tam thdi. 

Bien phip khin cip tam thdi khae vdi 
bien phip ngan ehan trong td tung hinh su. 
Bien phip khin cap tam thdi dugc ap dung 
nhim giai quydt yeu ciu cap bich ciia duong 
sir, bao ve bing ehirng, bio dim viec thi 
hanh in; edn mue dich ciia bien phip ngan 
ehan li nhim ngan ehan kip thdi hanh \i 
pham tdi, khdng de ngudi pham tgi tidp tuc 
thuc hien tdi pham hoae can trd didu tra, truy 
td, xet xir cung nhu bio dim eho viec thi 
hanh in. Ngoii ra. cie bien phip khin cip 
tam thdi cdn khic vdi bien phip ngan ehan 
trong td tung hinh su vd thim quydn ip dung, 
ve quydn yeu ciu ip dung ciia duong sir, vd 
tinh chat tie ddng... 

Ngoii cic bien phap ngan ehan, trong td 
tung hinh sir cdn ed mdt bien phip bio dam 
thi hanh in gin gidng nhu bien phip khin 
cap tam thdi. dd la bien phip ke bien tii sin. 
Tuy nhien, khie vdi eic bien phip khin cap 
tam thdi, ke bien tii sin trong td tirng hinh 
sir la mdt trong nhung bien phip tien hanh 
dieu tra, ehi ap dung ddi vdi bi can, bi eao 
pham vao tdi ma Bd luat Hinh sir quy dinh 
CO the tieh thu tai sin hoae phat tidn cung 
nhu ddi vdi ngudi phai chiu trich nhiem bdi 

thudng thiet hai trong vu in hinh su (Didu 
146 Bg luat Td tung Hinh su 2003). 

2. Y nghia, tac dung ciia cac bien 
phap khan cap tam thdi ddi vdi viec giai 
quyet tranh chap ve quven sd huu tri tue 
(SHTT) tai Toa an 

Cic bien phap khan cip tam thdi cd y 
nghia quan trgng trong td ttrng dan su, vi nd 
giii quydt duge yeu ciu cap bich ciia duong 
sir, bio ve ehiing cu \'i bio dim \'iec thi hinh 
in. Y nghia nay eing dugc thd hien rd trong 
viec giai quyet eae tranii chip \d quydn 
SHTT tai Toi in. 

Trifdc het. cdc hien phdp khdn cdp tam 
thdi cd tdc dung rdt Idn trong viec bdo ve 
quyen SHTT vi gdp phdn ngdn chgn difac 
hdnh vi xdm phgm vd hgn che thiet hai .xdy 
ra. Trong khoang thdi gian tir khi khdi kien 
\'ir in dan sir ddn khi phan quyet cudi ciing 
ciia Toi in duge dua ra va ed hieu lue phip 
luat (khoing thdi gian nay ed the keo dii 
mdt vai nam hoae lau hon). ehii thd quydn 
SHTT cd thd da phai ganh chiu thiet hai rit 
Idn do hinh vi xam pham gay ra. bao gdm ca 
thiet hai ve vat chai \ a thiet hai \'e tinh thin, 
vi hinh vi xam pham quydn SHTT thudng ed 
pham vi anh hudng rdng Idn chi trong mdt 
thdi gian ngan \a khd khae phire hau qui. 
Ching han. khi hang hoi vi pham quyen 
SHTT dugc dua \ao cic kenh thuong mai thi 
se nhanh ehdng gay tdn thai Idn \'e lgi nhuan 
cho ehii thd quydn SHTT. khdng nhirng thd 
danh du, uy tin eiia ehu the dd cung bi inh 
hudng. Do dd, ke ca trong trudng hgp Toi in 
quyet dinh ip dung che tai bdi thudng thiet 
hai dd khdi phuc quyen lgi cho chii thd 
quydn thi cung chua chae la mdt giai phip 
thoa ding, ndu nhu hi don khdng cd tii sin 
dd bdi thudng; hon nua, viec tinh toin ehinh 
xie, diy dii thiet hai do hanh vi xam pham 
quydn SHTT gay ra hoan loan khdng don 
gian. Ne'u hanh \i xam pham duge ngan ehan 
ngay tir diu thi \ an de bdi thuiing thiet hai 
ed thd se khdng phai dat ra hoae viec giii 
quyet vu viec se dd khd khan hon nhieu. 

Thd hai, cdc hien phdp khdn cap lam thdi 
cd y nghia ve mat id lung. Ve phia Toi in. 

51 



cie bien phip khin cap tam thdi giiip bao ve 
ehirng eir vi bio dam nguyen trang eho tdi 
khi xet xir ehinh thuc vu kien, dd duy tri mdt 
vi tri khidn edng ly cd thd dugc thuc hien dd 
dang nhit khi quydt dinh cudi eiing dugc dua 
ra''. Ngoii ra, mgt sd bien phap khin cap tam 
thdi dac thii trong linh vuc SHTT cdn giiip 
nguydn don tim kiem, thu thap ehirng eir vd 
hanh vi xam pham quydn SHTT. 

Thif ba, cdc bien phdp khdn cdp tam thdi 
cd y nghia bdo ddm viec thi hdnh dn. Ban an, 
quydt dinh ciia Toi in se trd nen vd nghia 
neu nhu bi don khdng ed tai sin nio dd thi 
hanh in. Ap dung bien phip khin cip tam 
thdi ngan ehan duge viec bi dem tiu tin tai 
sin, giir dugc tai sin dd bio dim cho viec thi 
hinh ban an. quyei dinh ciia Toi in sau niy. 

Thd tlf, cdc bien phdp khdn cdp tam thdi 
cdn cd y nghia vd miit kinh te. Do muc dich 
hang diu eiia bien phap khin cap tam thdi 
trong linh vuc SHTT li ngan ehan hanh vi 
xam pham quydn SHTT nen cic bien phip 
nay ban chd thiet hai xiy ra cho chii thd 
quyen SHTT ndi ridng vi eho ea ndn kinh te' 
ndi chung. Cic nhi diu tu se yen tam hon 
khi diu tu vio mdt qud'c gia ed be thd'ng thuc 
thi quydn SHTT hieu qua, trong dd cd Toi in 
vdi cic bien phip khin cip tam thdi hiru hieu 
dd ngan ehan hanh vi xam pham. 

3. Viec ap dung cac bien phap khain 
cap tam thdi trong giai quyet tranh chap 
ve quyen SHTT tai Toa an d mgt so nude 
tren the gidi 

So vdi cic nude dang phit tridn, cic 
nude phit tridn cd nhidu kinh nghiem trong 
viec ip dung cic bien phip khin cap tam 
thdi khi giii quydt tranh chip vd quydn 
SHTT vi bao ve quydn SHTT. 

O cic nude thudc he thd'ng phip luat 
Anh - My cd mdt sd bien phdp khdn cdp 
tam thdi ddc thii trong giii quydt tranh chip 
vd quydn SHTT: 

Lenh Anton Piller (lenh tim kiem hay 
lenh khdm xet) 

' WIPO Intellectual Property Handbook: Policy. Law 
and Use (Part Two). WIPO Geneva 2004. Second 
Edition, p.229. 

Lenh nay xuit phit tir nude Anh va duge 
dat ten theo ten nguyen don trong vu in 
Anton Piller KG kien Manufacturing 
Processes Limited (1976) ' . Lenh Anton 
Piller cho phep nguyen don va luat su cua 
nguyen don den tim kiem vi thu thap ehung 
eii tai cic co .sd ciia bi don mi khdng thdng 
bio trudc (ching ban nhu: tim kie'm tii lieu, 
hang hoi vi pham; sao chep, chup inh, lay 
miu vat, ghi am. ghi hinh, thu thap thdng tin 
tir he thd'ng miy tinh; thu giir vat pham de 
bao toin ehung cu). Muc dich ciia lenh nay 
li nhim ngan ehan bi don tieu buy ehirng cu, 
tii lieu ehirng minh bi don xam pham quyen 
eiia nguyen don. 

Lenh Anton Piller ra ddi do thue tidn xet 
xir cic vu in vd SHTF cho thiy cic bien 
phip khin cap tam thdi thdng thudng td ra 
khdng may hieu qua trong viec bao ve cac 
quydn SHTT chd'ng lai nguy eo tiep tuc vi 
pham, do nhirng chung eir cin thiei dd chung 
minh cho yeu ciu ap dung bien phip khin 
cap tam thdi cung nhu chung minh eho yeu 
ciu ciia nguyen don trong vu in khdng phai 
ludn ludn sin cd. hoae khdng the thu thap 
dugc thdng qua eae thu tuc thu thap ehiing 
cu thdng thudng; hon niia, bi don thudng tim 
cich cit giiu hoae lieu huy tai lieu vi pham. 
Vi vay, cin ed eic lenh hieu qua va tire thdi 
dd trg giiip eho vice thu thap va bio toan 
ehiing cir; cae lenh nay da dugc cac Toi in d 
Anh sing tao va ip dung ngiy eing phd bien, 
dd chinh li lenh Anton Piller va lenh nay la 
mdt bude cin thiei trudc khi ap dung cac 
bien phip khan cip tam thdi khic. 

Do viec thue thi lenh A\nton Piller anh 
hudng rit Idn ddn quyen. lgi ich cua bi don 
vi lenh dugc dua ra vdi sir \'ang mat ciia bi 
don (ex parte, tiic la hi don khdng cd eo hdi 
duge trieu tap ddn di trinh bay y kidn bao ve 
minh va phin ddi lenh dua ra) nen viec ap 
dung lenh nay phai luan thii cic didu kien 
hdt sue nghiem ngiit. chat che. Cd 3 dieu 
kien co bin dd ap dung lenh Anton Piller, do 
li; (1) phii cd ehirng eii rat thuydt phuc vd 
viec nguyen don ed quydn duge ip dung lenh 

http://en.wikipedia.org/wiki/Anton_Piller_oider 

52 

http://en.wikipedia.org/wiki/Anton_Piller_oider


ACBIENPHAPKHmCAP... 

nay; (2) nguyen don phii ehirng minh thiet 
hai rit nghiem trgng dang xiy ra hoae rd 
rang cd nguy co xay ra ddi vdi minh; (3) 
nguyen don phii ed ehiing cir rd ring ehirng 
minh ring bi don cd trong tay cic ehiing eii. 
tai lieu ehumg minh hinh vi xam pham ciia bi 
don vi cd khi nang thuc td la bi don se tieu 
huy ehiing cir niy *. 

Lenh Anton Piller duge dinh gii la mdt 
lenh tam thdi rit hieu qui va duge ip dung 
kha phd bidn trong eic vu viec lien quan ddn 
quyen SHTT, dac biet li d cic nude thuge he 
thd'ng common law. Gin day, Thii Lan ciing 
da bit diu ap dung lenh Anton Piller dd hd 
trg eho boat ddng xet xir cie vu in vd SHTT. 
Theo Dieu 28 Luat vd thanh lap Toi in Sd 
hiiu tri tue vi Thuong mai qud'c te (IPITC) 
eiia Thai Lan, trong cae vu in dan sir vi hinh 
sir, khi ehung cir that sir cin thidt eho viec 
ehirng minh viec xam pham SHTT va viec 
xet xir cd the gap khd khan khi khdng cd cic 
chung cir niy. xet thay can thiet, IPITC ed 
the cip cho nguyen don lenh khim xet\ 

Leiih ed'm Mareva (lenh phong tod tdi 
san) 

Lenh niy duge sir dung khdng phai 
nham ngan ehan bi don buy hoai ehirng eir 
nhu lenh Anton Piller, mi nhim ban che bi 
don trong viec dinh doat tii sin cd thd duge 
sir dung dd thoa man yeu ciu bdi thudng 
thiet hai ciia nguyen don. Ten ciia lenh cim 
Mareva duge dat theo ten nguyen don eiia vu 
an Mareva Compania Naviera SA kien 
International Bulkcarriers SA (1975) 2 
Lloyd's Rep 509. Lenh Mareva dugc thira 
nhan d nhieu nude thudc he thd'ng common 
law va lenh niy cd thd ed hieu luc phong toa 
tai san tren pham vi toan the' gidi '\ 

Lenh cam Mareva eung ed anh hudng 
Idn de'n bi don \i lenh nay ciing dugc dua ra 
vdi sir ving mat ciia bi don va thudng di kem 

vdi lenh Anton Piller. Lenh Mareva chi dugc 
dua ra khi nguyen don ehirng minh duge 
ring minh cd nhidu kha nang thing kien va 
viec khdng ip dung lenh nay se din den mdt 
nguy eo thirc te la ban an ciia Toa an dii 
tuyen cd lgi cho nguyen don cung se bi vd 
hieu hoi \i khdng cd lai san dd thi hanh an. 

Lenh Norwich Pliarmacal (lenh hoc Id 
thdng tin) 

Lenh nay cung xuat phit tir nude Anh, 
bit ngudn tir \'u Not \\ ich Pharmacal Co kien 
Commissioners of Customs & Excise (1974) 
AC 133 HL ^ Lenh Norwich Pharmacal cho 
phep nguyen don trong vu in SHTT ed thd 
yeu ciu bi don hoae bat eir ngudi thir ba nao 
(khdng phii li ngudi cd hinh vi xam pham 
quyen SHTT \'i thiim chi khdng biei de'n 
nhung vi pham dd) cung cip nhiing ihdng tin 
cin thiei cho viec xem xet vu kien vi xam 
pham quydn SHTF. Ngudi thii: ba trong 
trudng hgp nay cd the li bit cir ei nhan, td 
chirc, tham chi li co quan chire nang ciia Nha 
nude nhu hii quan. co' quan thud... nam giir 
thdng tin cin thiei cho viec xem xet. d;iiih gii 
vi pham tai Toa an \ î i don ciing cd the la ddi 
tugng bi ap dung lenh Norwich Pharmacal, vi 
du: trong vu an ma bi don ed hanh \ i ban sin 
pham \ i pham quydn SHTT. Toi in cd the ra 
lenh bude bi don phai tiei Id ten vi dia chi eua 
cic nha cung cip \a khich hang cua IM don 
eiing vdi tit ca cie tai lieu ehung minh \ iec bi 
don bin hang boa \ i pham. 

Mdt didm dac biet la lenh Norwich 
Pharmacal cd the dugc dua ra khi chua ed vu 
in, chua bat diu qua iiinh td tung, \i \'ay cdn 
dugc ggi li lenh hoc Id tien td tiinu (pre-
aetion discovery) '. Viec yeu eau a|i dung 

•* Anton Piller orders: A Powerful Tool to Protect 
Vour Rights. http://www.dgclex.com/docunients/ 
publications/Art-EL-200501-A.PDF. 
' Hoang Thi Quynh Chi \k Nguyin Qude Viet. V^ 
Toa an .sd hiru tri tue \a thuong mai qude te d Thai 
Lan. Tap chi Kie'm sat sd Tei (02-2006). tr. 51. 
' http://en.wikipedia.org/wiki/Mareva_iniunction. 

^Evolution or re\olution: Norwich Pharmai.il orders 
ON'er the last 20 years. http://www.sihci\\ iii.com/ 
publication/ practice/intcllectuaLproperty. 
^ TS. Nguyen Thi Que Anh. Nang cao vai iio ciia Toa 
cin trong viec giai t.\u\c\ cac tianh chap \'e quydn 
SHTT. trong saeh "Cai each ur phap d 'Viet .Nam trong 
giai doan .xay dung Nha luidc phap quydn". Chii bien: 
TSKH. Le Cam'vii TS. NLiuydn Ngoc Chi. N.XB. Dai 
hoc Qude gia Ha Ndi. 2(104. tr. 4.'i.'̂ . 
''Discovery in intellectLial property litigaiuin. FICPI 
Conference, Venice l(i/2i)()4. www.ficpi.oig/library/ 
venieeForum/3_ 1 .•\lls(i|i.p(ll. 
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lenh Norwich Pharmacal cd the dugc tidn 
hanh theo mdt thii tuc rieng, ddc lap vdi vu in 
vd SHTT. Khi lenh niy duge ban hinh, ben 
thu ba cd lien quan ddn hanh vi xam pham 
quydn SHTT phai cung cap tii lieu cho biei 
danh tinh eiia ben cd hinh \i xam pham dd 
tao didu kien cho ben yeu ciu ip dung lenh 
nay ed the khdi kien ben xim pham ra Toi in. 

Cic bien phip khin cap tam thdi ndi tren 
thudng duge ip dung trong thuc tidn giii 
quyet tranh chap quydn SHTT d Toa an cic 
nude common law. Cdn d cac nude thuge he 
thd'ng phap luat chau Au lire dia, Toa in gap 
nhidu khd khan hon trong \iec ydu ciu bi don 
cung cap chung eu* ma bi don nim giii; tuy 
nhien mdt sd nude eung da cd giai phip nhit 
dinh. Vi du, theo luat eiia Diie, neu hanh vi 
xam pham la rd rang vi hien nhien, Toa an cd 
the tie'p can ehiing eir mi bi don kidm soit 
thdng qua viec ban hanh lenh tam thdi '". 

O mdt so nude tren thd gidi, phip luat to 
tung dan su coi viec Toi an ra quyet dinh ip 
dung eic bien phap khin cip tam thdi li mdt 
thu tue "cap thim". theo dd. trong trudng hgp 
quydt dinh nay thoi man diy dii yeu ciu cua 
nguyen don va dugc bi don chip hinh nghiem 
ehinh, thi quyet dinh dd dugc coi li phin 
quyet cudi ciing eiia Toa in ddi vdi vu kien''. 

O Trung Qud'c, hien nay da cd eo che ip 
dung eic bien phip khin cap tam thdi phii 
hgp vdi ddi hdi eiia Hiep dinh TRIPS. Phip 
luat Trung Qude da quy dinh mdt he thdng 
eic bien phip khan cip tam thdi trong cic vu 
in SHTT. Chii thd quydn SHTT cd thd yeu 
ciu Toa an ap dung cic bien phip niy trudc 
khi khdi kien. Toi in ra quydt dinh trong 
thdi ban 48 gid sau khi nhin yeu ciu va cic 
bien phip nay dugc thi hanh khdng cham trd. 
Ne'u ngudi ydu ciu khdng thue hien eic thii 
tuc khdi kien trong thdi ban nhat dinh sau 
khi Toa in quyet dinh ip dung cie bien phip 

ke tren thi Toa in se buy bd ip dung cie 
bien phip nay '". 

Nhu vay. nhidu nude trdn thd gidi da ip 
dung cic bien phip khin ci'p tam tlidi trong 
giii quydt tranh chap \ e quydn SHTT vdi ndi 
dung vi cich thuc khic nhau, nhung ddu 
dem lai ket qui kha quan trong viec giai 
quydt tranh chip va bao ve quydn SHTT. 

4. Quy djnh cua Hiep dinh TRIPS va 
phap luat Vict Nam ve cac bien phap 
khan cap tam thdi trong giai quyet tranh 
chaip ve quyen SH T I tai Toa an 

4.1. Quy dinh cua Hiep dinh TRIPS 
Hiep dinh \d cac khia eanh lien quan 

ddn thuong mai eua quydn SHTT (TRIPS) 
da quy dinh mdt cich chi tiet. day dii vd thue 
thi quydn SHTT. trong dd cic bien phip 
khin cip tam thdi dugc quy dinh thinh mdt 
mue rieng (Dieu 50. Muc 3. Phin III). 

Theo quy dinh cua Hiep dinh 1 RIPS, ca 
quan cd quyen ra lenh dp dung hien phdp 
khdn cdp tgm thdi la cae eo quan xet xir (Toa 
in). Cie bien phip nay phai dugc ip dung 
mgt each khin cip \a hiru hieu nhim hai 
mue dich chit yeu sau day; (1) nham ngan 
ehan hanh vi xam pham bit ky loai quyen 
SHTT nio. dac biet la nham ngan ehan hang 
hoi nhap khiu vio cae kenh thuong mai 
thudc pham vi quydn ban ciia minh ngay sau 
khi hoin thanh thii tuc hai quan; (2) nhim 
bio toin cic ehung cii' lien quan deii hanh vi 
bi khieu kien la xam pham quydn SHTT. 

Ve trinh tif dp dung, do dac thii ciia hanh 
vi xam pham quydn SHTT nen Hiep dinh 
TRIPS quy dinh cie co quan xet xir cd quyen 
ra lenh ap dung cic biL-n phap tam thdi trifdc 
khi nghe bi do'ii trinh bdy y kien trong trudng 
hgp cin thiet. dac biet \ a neu bat ky mdt sir 
cham tre nao cung cd nguy co gav hiu qua 
khdng thd khac phuc dugc cho chii tlid quydn, 
hoae neu ed tiie thay rang ehiing cii cd nguy 
CO bi thii tieu. Quy dinh nay cho tha\' cO quan 
xet xir cd quyen ban tuong ddi Idn Irong viec 

'" TS. Nguydn Tlianh Tam. Qu\'en sd hu'u cdng nghiep 
trong hoat ddng thuong mai. NXB. Tu phap. Ha Ngi. 
2006. tr. 209'. 
" TS. Nguydn Tlianh Tam. Sdd. tr. 210. 

'" Jiang Zhipei. .ludicial Remed\ and Provisional 
Measures for IP Rights Protection in Civil Procedures 
in China. hitp://w\v\\ .chinaiprhiw.c(im/english/ 
foruin/foruiTi29.htm. 
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ap dung bien phip khin cap tam thdi nhim 
kip thdi bao toan ehiing eii va bao dam quydn, 
lgi ieh hgp phap eho ehii thd quydn. 

Ve nghia vii ciia ben yen cdu dp dung 
bien phdp khdn cdp tam thdi, Hiep dinh 
TRIPS quy dinh ngudi yeu ciu phii cung cap 
ehiing eir cho Toi in dd chung minh minh la 
ehu the quydn va quydn ciia ngudi yeu ciu 
dang bi xam pham hoae rd rang ed nguy eo 
bi xam pham. Ddng thdi, nguyen don phii 
nop mdt khoan bio dam dd bao ve bi dcfn vi 
ngan ehan su lam dung yeu ciu ip dung bien 
phip khin cap tam thdi. 

Ve bdo ve quyen, lai ich hap phdp ciia 
hen bi dp dung bien phdp khdn cdp tgm thdi, 
trong trudng hgp co quan xet xir da ra lenh 
ap dtrng bien phip khin cip tam thdi trudc 
khi nghe bi don trinh biy y kidn, thi ben bi 
ap dung bien phip khan cap tam thdi phai 
duge thdng bio ngay, cham nhat la sau khi 
thi hanh cac bien phip dd. Trong mdt thdi 
han hgp ly ke tir khi thdng bio lenh ip dung 
cae bien phip khin cip tam thdi, can cir vao 
yeu ciu ciia bi don, lenh ip dung bien phip 
khan cip tam thdi phii dugc xem xet lai, 
trong dd ed ca viec nghe bi don trinh bay y 
kien de di den quyei dinh sira ddi, hiiy bd 
hoae giir nguyen cie bien phip dd. 

Ve thdi han dp dung cdc bien phdp khdn 
cdp tgm thdi, Hiep dinh TRIPS cung quy dinh 
rai chat che. Do viec ip dung cie bien phip 
nay cd inh hudng rit Idn den quyen, lgi ich 
ciia ben bi ip dung, nen khdng the duy tri thdi 
han ip dung qui lau. Dd dam bao sir cdng 
bing va hai hoi lgi ich giua ben yeu ciu ap 
dung vi ben bi ip dung, Hiep dinh TRIPS quy 
dinh theo yeu ciu ciia bi don, eic bien phip 
khin cap tam thdi da duge ap dung phii bi 
huy bd hoae dinh chi hieu lire dudi hinh thire 
khic ne'u thii tuc td tung dd xet xir vu viec 
khdng dugc tidn hinh trong thdi ban hgp ly 
do CO quan xet xir da ra lenh ap dung eic bien 
phap khin cap tam thdi in dinh. Neu phap 
luat ciia qud'c gia thanh vien khdng eho phep 
CO quan di ra lenh ap dung bien phip khin 
cap tam thdi in dinh thdi ban dua vu in ra xet 
xir nhu vay thi thdi ban tren li khdng qui 20 
ngay lam viec hoae 31 ngiy theo lich, tinh 

theo thdi ban nio dii hon. Quy dinh nay cung 
nhim bao dam eho \ai in duge giai quyet mdt 
each nhanh ehdng, kip thdi, trinh lam dung 
bien phip khin cip tam thdi. 

Hiep dinh TRIPS edn quy dinh cu thd 
trdch nhiem bdi thifdng thiet hai ciia nguyen 
dan ddi vdi bi dan ndu eic bien phip khin 
cap tam thdi bi buy bd hoae bi dinh ehi hieu 
lire vi bit eu hinh vi hay thieu sdt nao eiia 
nguyen don, hoae ndu sau dd thiy ring 
quydn SHTT khdng bi vi pham hoae khdng 
cd nguy co bi vi pham vi viec ap dung bien 
phip tam thdi da gay ra thiet hai eho bi don. 
Khi thoi man eic didu kien niy va cd yeu 
ciu ciia bi don thi co quan xet xir ed quydn 
ra lenh bude nguyen don phai tra eho bi don 
khoin bdi thudng thoa ding mi khdng cin 
phii giii quyet trong mgt vu in khic. 

4.2. Cdc quy dinh cua phdp luat Viet 
Nam ve cdc Men phdp khdn cdp tam thdi 
trong gidi quyet tranh chdp ve quyen SHTT 
tgi Tod dn vd muc do tuong thich so vdi cdc 
quy dinh ciia Hiep dinh TRIPS 

Hien nay, cic bien phip khin cip tam 
thdi dugc quy dinh trong Bg luat To tung Dan 
sir 2004, Nghi quydt sd 02/2005/NQ-HDTP 
ngiy 27/4/2005 ciia Hgi ddng Thim phin Toi 
in nhan dan tdi cao hudng din thi hinh mgt 
sd quy dinh tai Chuong VIII "Cic bien phip 
khin cap tam thdi" ciia Bd luat Td tung Dan 
sir vi Luat SHTT 2005. Vd cie bien phip 
khin cip tam thdi trong giii quyei tranh chap 
\d quydn SHTT, Bd luat Td tung Dan sir li 
luat chung (quy dinh ve cie bien phip khin 
cip tam thdi ap dung trong mgi vu in dan su), 
cdn Luat SHTT la luat ehuyen nganh (quy 
dinh ve cic bien phap khin cip tam thdi ip 
dung rieng trong vu an vd SHTT). Vd nguyen 
tie, luat ehuyen nginh se dugc ip dung trude, 
trong trudng hgp luat ehuyen nginh khdng 
quy dinh cu thd thi ip dung luat chung. 

So vdi Bd luat Td tung Dan sir. Luat 
SHTT cd nhirng quy dinh rieng ve cac bien 
phip khin cip tam thdi trong vu in ve SHTT. 
dd li: 

- Ve dieu kien dp dung cdc bien phdp 
khdn cdp tgm thdi. khi khdi kien hoae sau 
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khi khdi kien, chii thd quydn SHTT cd quydn 
ydu ciu Toa in ip dung bien phip khin cap 
tam thdi trong cie trudng hgp; (1) dang cd 
nguy CO xiy ra thiet hai khdng thd khie phuc 
dugc cho ehu the quydn SHTT; (2) hang hoi 
bi nghi ngd xim pham quydn SHTT hoae 
chung cir lien quan ddn hanh vi xam pham 
quydn SHTT ed nguy eo bi tiu tin hoae bi 
tieu buy neu khdng duge bao ve kip thdi. Toi 
in quydt dinh ip dung bien phip khin cip 
tam thdi theo yeu ciu eiia chii thd quydn 
SHTT trudc khi nghe y kidn ciia ben bi ip 
dung bien phip dd. 

- Cdc bien phdp khdn cdp tgm thdi difac 
dp dung trong vu dn ve SHTT gdm: (I) cie 
bien phip ip dung ddi vdi hing hoi bi nghi 
ngd xam pham quydn SHTT, nguyen lieu, vat 
lieu, phuong tien sin xuit, kinh doanh hing 
hoi dd, bao gdm: thu giir; ke bien; niem phong; 
cim thay ddi hien trang; cam di chuydn; cim 
ehuyen dich quydn sd him va (2) cie bien phip 
khan cip tam thdi khic duge ip dung theo quy 
dinh ciia Bd luat To tung Dan su. 

- Nghia vu ciia ngifdi yen cdu dp dung 
bien phdp khdn cdp tgm thdi bao gdm; nghia 
vu chung minh quydn ydu eau ap dung bien 
phip khan cap tam thdi; nghia vu bdi thudng 
thiet hai gay ra eho ngudi bi ip dung bien phip 
dd trong trudng hgp ngudi dd khdng xam 
pham quydn SHTT. Luat SHTT eung quy dinh 
rd de bao dam thuc hien nghia vu bdi thudng 
thiet hai, ngudi ydu ciu ip dung bien phip 
khan cip tam thdi phii nop khoin bio dim 
bing mdt trong hai hinh thire; a) Klioin tien 
bing 20% gii tri hing hoi cin ip dung bien 
phip khin cap tam thdi hoae tdi thidu 20 trieu 
ddng ndu khdng thd xac dinh dugc gii tri hang 
hda dd; b) Chung tir bao lanh ciia ngan hang 
hoae eiia td chiic tin dung khie. 

- Toi in ra quydt dinh huy bd bien phdp 
khdn cdp tgm thdi da dugc ip dung trong eic 
trudng hgp quy dinh tai Dieu 122 eiia Bd luat 
Td tung Dan su va trong trudng hgp ngudi bi 
ip dung bien phip khin cap tam thdi ehiing 
minh dugc viec ip dung bien phip khin cip 
tam thdi la khdng ed can cu xie dang. Trong 
trudng hgp buy bd bien phip khin cip tam 
thdi, Toa in phai xem xet dd tra lai khoin 

bio dim cho ngudi yeu ciu ap dung bien 
phip khin cap tam thdi. Trong trudng hgp 
yeu ciu ip dung bien phip khan ci'p tam thdi 
khdng ed can cii xie ding va giy thiet hai 
eho ngudi bi ip dung bien phap khan cap 
tam thdi thi Toa in bude ngudi ydu eau phai 
bdi thudng thiet hai. 

Ngoai nhirng quy dinh rieng ndi trdn, 
viec ip dung bien phap khin cap tam thdi 
trong vu in SHTT eung phai tuin theo cic 
quy dinh eiia Bd luat Td tung Din sir va Nghi 
quydt' 02/2006/NQ-HDTP cua Hdi ddng 
Thim phin Toa in nhin dan tdi cao vd thim 
quyen, trinh tu, thii tuc ap dung, thay ddi, 
buy bd bien phip khin cap tam thdi. 

Nhin chung, eic quy dinh cua phap luat 
Viet Nam vd eic bien phap khin ci'p tam 
thdi trong giai quyet tranh chap quydn SHTT 
tai Toi in tuong ddi phii hgp vdi quy dinh 
eiia Hiep dinh TRIPS vd dieu kien ap dung, 
trinh tu ip dung, nghia vu eua ben yeu cau 
ip dung. Tuy nhien, cic quy dinh nay edn 
mdt so bit cap sau diy; 

Thd nhd't: phip luat Viet Nam chua quy 
dinh mdt so bien phip khin cap tam thdi 
mang tinh dac thii ddi vdi vu in vd SHTT 
nhu lenh tim kidm Anton Piller, lenh bdc Id 
Norwich Pharmacal l i cac bien phap khan 
cip tam thdi da dugc ap dung phd bien d 
nhidu nude. 

Thif liai: theo phip luat hien hanh, cac 
bien phap khin cap tam thdi chi cd thd dugc 
ip dung khi khdi kien hoae sau khi khdi kien, 
nhu vay la chua hoan toan tuong thich vdi 
Hiep dinh TRIPS. Cae bien phip khin cap 
tam thdi phii ed kha nang duge ip dung ke 
ea trudc khi khdi kien vu an, bdi mdt ydu cau 
tdi quan trgng ddi vdi viec ip dung bien 
phip khan cip tam thdi trong vu viec lien 
quan den quydn SHTT la phai dam bao tinh 
khin cap va kip thdi nhim ngan ehan sir xim 
nhap eiia hang hoa vi pham vao cac kenh 
thuong mai va bao ve ehirng cir lien quan den 
hanh vi xam pham. 

5. Mgt sd kien nghj 
Tir nhung phan tieh d tren cho tha'y cac 

bien phip khin cap tam thdi ed y nghla rat 
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quan trgng trong giai quyet tranh chip vd 
quyen SHTT tai Toi in vi di dugc nhieu 
nude tren thd gidi ip dung vdi kei qua kha 
quan, gdp phin tich cue vio viec bao ve 
quyen SHTT. Q cic nude niy, mdt trong 
nhung uu the' eiia Toi in so vdi cac phuong 
thii:e giai quydt tranh chip SHTT khae nhu 
thuong lugng, boa giai, trgng tii chinh la hieu 
lire, hieu qua eiia viec ip dtrng bien phap khin 
cap tam thdi khi tranh chip phit sinh tir hanh 
vi xam pham quydn SHTT. Cdn d Viet Nam 
nhiing nam gin day, trong khi sd lugng cic 
vu tranh chap vi \ i pham vd SHTT la khi Idn, 
len tdi hing ngin vu viec mdi nam thi sd vu 
tranh chip SHTT dugc Toa in giii quyei lai 
rai it di. Cd le mot trong nhieu nguyen nhan 
khidn cho cac td chue, ei nhan khdng lua 
chgn dua tranh chip SHTT ra Toi in giii 
quyet la do hg chua thiy dugc didm manh ciia 
Toa an, trong dd cd cic bien phip khin cap 
tam thdi. Cie Toi in nude ta cd rit it kinh 
nghiem ap dung cic bien phip khin cip tam 
thdi de thue thi quyen SHTT. Vd phuong dien 
phap luat, mac dii cic quy dinh eiia phap luat 
Viet Nam vd eic bien phip khin cap tam thdi 
da tuong ddi diy dii \'a phii hgp vdi Hiep dinh 
TRIPS, song vin edn mgt so bit cap. De cic 
bien phip khin cap tam thdi thuc su phit huy 
tie dung eiia nd trong viec giai quydt tranh 
chap va bao ve quydn SHTT, ehiing tdi cd 
mgt sd de xuit sau day: 

Mgt Id, nghien ciru bd sung mdt sd bien 
phap khan cip tam thdi mang tinh dac thii 
ddi vdi cac vu in \'i SHTT nhim bao ve 
ehirng eir va tao dieu kien thuan lgi eho 
nguyen don thu thap ehirng cii. Dieu 116 Bd 
luat Td tung Dan sir 2004 da md ra cho Toa 
an khi nang ap dung eae bien phip khin cip 
tam thdi khic ngoii nhirng bien phip dugc 
neu ra trong Bd luat nay (trong trudng hgp 
phap luat cd quy dinh). \i vay Luat SHTT 
2005 vdi tu each li luat ehuyen nganh cd the 
quy dinh them cic bien phip khin cap tam 
thdi dac thii trong giai quyet tranh chap \e 
quyen SHTT vdi ndi dung tuong ttr nhu lenh 
Anton Piller. lenh Norwich Pharmacal. 

Hai Id, trong dieu kien hdi nhap kinh te' 
qude te ngay cang sau rdng nhu hien nay, dd 

dam bao tinh tuong thich ciia phip luat Viet 
Nam vdi cic dieu ude qud'c te ma Viet Nam 
da ky kdt, dac biet la Hiep dinh TRIPS, eung 
nhu de phu hgp vdi thdng le cic nude, cin 
quy dinh quydn yeu ciu Toi in ap dtrng bien 
phip khin cip tam thdi trifdc khi khdi kien. 
trong dd quy dinh chat che traeh nhiem ciia 
Toi in vi trich nhiem ciia ngudi yeu ciu ip 
dtrng. Cu thd la, ngudi da yeu ciu ip dung 
bien phip khin cip tam thdi trude khi khdi 
kien phai ed trich nhiem khdi kien vu in 
trong mdt thdi ban nhit dinh, vi phai cd quy 
dinh ban chd thdi gian tir khi ap dung bien 
phap khin cip tam thdi den khi dua vu in ra 
xet xir theo tieu ehi ma Hiep dinh TRIPS 
da neu ra, nham bao dam hii hoa giira lgi ich 
eiia chii thd quydn SHTT va lgi ich eiia ben 
bi ip dung bien phip khin cip tam thdi, 
eung nhu bao dam cho vu in duge giai quyet 
mdt cich nhanh ehdng, trinh lam dung bien 
phip khin cap tam thdi. 

Ba Id, trong didu kien td chire he thdng 
tu phap d Viet Nam nhu hien nay, cin tang 
cudng vai trd ciia Vien kiem sit khi kiem sit 
viec ip dung, thay ddi, buy bd bien phip 
khin cip tam thdi, nhit la khi bd sung cic 
bien phip khan cap tam thdi dac thii trong 
linh vuc SHTT va quy dinh quydn yen ciu ip 
dung bien phip khin cip tam thdi trudc khi 
khdi kien, vi nhung thay ddi niy ed inh 
hudng Idn den quyen vi lgi ich cua ben bi ip 
dung bien phip khin cap tam thdi. 

Bdn Id, dao tao. bdi dudng nham nang 
cao nang lire, trinh dg eiia Thim phin trong 
viec giai quyei iranh chip ve quyen SHTT, 
trong dd ed ky nang ip dung cic bien phip 
khin cip tam thdi; thue hien ehuyen mdn hoi 
ddi ngti Thim phan xet xir eae vu in vd SHTT. 

Ndm Id, diy manh cdng tic thdng tin, 
tuyen truyen vd phip luat SHTT (bao gdm ca 
phip luat ndi dung va phip luat td tung) 
eung nhu ve cic thidt chd giii quydt tranh 
chap, thuc thi quydn SHTT, trong dd cd Toa 
in dd nang eao nhan thirc eiia xa hdi ve boat 
ddng bao hd quydn SHTT va vai trd eiia Toa 
in trong giii quyet tranh chip quyen SHTT. 
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